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CURRENT TOPICS 


Justice for Judges 


SOMETHING more than a gesture in favour of the restoration 
of the pre-war relatively high salaried position of High Court 
judges is shown in a Bill given its first reading in the Commons 
on 4th November. It proposes that seventy-seven judges 
should receive an increase of £3,000 a year, and that the Lord 
Chancellor and the Lord Chief Justice of England should each 
receive an extra {2,000 a year. Of these, forty receive 
salaries of {5,000 a year. Their gross salaries are to be 
increased to {8,000 a year. If married, without dependent 
children or any independent income of himself or wife, and 
entitled to an expenses allowance of £100 under the existing 
law, a judge’s net increase of income will be £734. His 
present net salary is £2,080. | The Lord Chancellor at present 
receives {10,000 a year, and his present net salary, on the same 
assumptions as above, is £3,770. Under the Bill his gross 
salary will be increased to £12,000 a year, but his net increase 
of salary will be only £254. The gross salary of the Lord 
Chief Justice of England is £8,000 a year and his net salary is 
£3,415. Under the Bill his gross salary will be increased 
to £10,000 a year but his net increase of salary—when extra 
taxation is allowed for—will be £355. The nine Lords of 
Appeal in Ordinary in the House of Lords—and the Master 
of the Rolls—will have their gross salaries raised from £6,000 
to £9,000 a year, giving them each a net increase of £634 a 
year. The President of the Probate Division and the eight 
Lords Justices of Appeal will each have their salaries raised 
from £5,000 to £8,000 a year, and their increase of net salary 
will be £734 a year. 


Death Duties and Family Businesses 


THE Federation of British Industries have followed the 
Association of British Chambers of Commerce (ave, p. 752) 
in publishing their memorandum presented to the Board of 
Inland Revenue on the subject of estate duty and the 
anomalies in and detrimental consequences of its effect on 
holdings in private companies. They believe that action 
along the following lines is essential: (i) reduction of the 
severe rates and alteration of the scale of duty now imposed ; 
(ii) amendment of the rules and practice of valuation pre- 
scribed by s. 55 of the Finance Act, 1940, so as to conform 
with the general basis laid down by the Finance Act, 1894, 
viz., the open market value of the property passing on death ; 
(iii) the narrowing of the scope of ss. 46 to 54 of the Finance 
Act, 1940; (iv) the provision of equitable machinery of 
appeal so as to ensure the correct interpretation of those 
principles of valuation in particular cases; and (v) the 
provision to executors of extended time within which pay- 
ment of the duty can be made. In this connection the 
report of the Scale Committee of The Law Society’s Conference 
at Scarborough (to which we refer below) is of interest. 
The committee strongly held that the method of valuation 
in s. 55, while perhaps appropriate enough if the deceased 
held at least 75 per cent. of the shareholding, was unfair 
wherever, as is nearly always the case, the deceased was not 
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in a position to wind up the company, as the valuation of 
the deceased’s interest has, under s. 55, to be taken as a 
rateable proportion of the valuation of the company’s assets. 


Scale of Charges for Winding Up Estates 

THE Scale Committee of the Conference of The Law Society, 
whose report was read at the final session of the Scarborough 
Conference, and is reported in the November issue of the 
Law Society's Gazette, discussed the proposal that there should 
be a scale of solicitors’ charges for winding up estates. It was 
emphasised that the Council were not suggesting that there 
should be a statutory scale or that there should be a scale 
applicable in every case; in some cases it would be clearly 
inequitable to adopt a scale based solely on the value of the 
estate. All that the Council had in mind was that it might 
be useful for solicitors to have a scale of charges which could 
form the basis of special agreement with their clients under 
s. 57 of the Solicitors Act, 1932, and could be used by them 
in appropriate cases. By a narrow majority, the Committee, 
while not committing itself to any definite percentage, 
confirmed that the matter merited further consideration. 


More about Scales 

At a further meeting of the Scale Committee of the 
Conference at Scarborough, according to the report in the 
November issue of the Law Society's Gazette, the question was 
discussed whether a reduction should be made below full-scale 
charge when acting for vendor-developers of building estates. 
Replies from provincial societies showed that the practice 
varied in different parts of the country, and the views of the 


meeting were sought. By a considerable majority the 
meeting was in favour of a reduction. The meeting also 


considered the operation of the new method of charging in 
non-contentious matters under Sched. II. The chairman 
reported that comparatively few applications had been made 
to the Council for certificates under the new Schedule, and 
most of these had been made in respect of sales of property 
to local authorities. In such cases, the Council had generally 
regarded a sum equivalent to the scale charge on a sale to 
a private purchaser as a reasonable charge under Sched. II. 
All the factors specified in the new Sched. IT should be taken 
into account. It is also interesting to note that the 
Professional Purposes Committee, whose report is also 
published in the Gazette, has resolved that it is in the best 
interests of the profession that an effort should be made to 
reach a better understanding with the executor and trustee 
departments of the banks by negotiation. The committee 
also resolved that it considered that the formation of a 
trustee company or a guarantee company by The Law 
Society is desirable. 
No Sale 

One of our popular contemporaries recently printed in its 
correspondence columns a newly baked version of the chestnut 
about demanding goods from a shopkeeper at the price marked 
in the window. The problem was resolved in due accordance 
with the traditional answer given by the best examination 
students in elementary contract papers, although there was 
lacking that extra touch that earns the highest marks, a 
touch which could so easily have been given by pointing out 
that even in the new-fangled “ self-service ’’ shops there is 
usually no sale until the customer’s money is accepted 
(Pharmaceutical Society of Great Britain v. Boots Cash Chemists 
(Southern), Ltd. (1953) 1 Q.B. 401). What we thought 
remarkable was to find a shopkeeper, of all people, writing 
to express his opinion that the original correspondent could 
and should have demanded the article at the marked price, 
“even bringing in the police ’’ if more were requested. There 
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was no suggestion that the wrong marking was anything but 
a mistake. But even if it were provable that a customer 
had been deliberately tricked into a shop by a false marking, 
which the shopkeeper never intended to honour, we doubt 
whether the police would show much interest in the affair 
unless and until a breach of the peace developed. The shop- 
keeper wrote from an ancient provincial market town. Are 
there customs in some localities which vary the general legal 
position ? 
Estate Duty Concession Withdrawn 

it has been announced by the Commissioners of Inland 
Revenue that reg. 1 of the Defence (Finance) Regulations, 
1939, having been revoked as from the 5th August, 1953 
(see ante, p. 562), the concession set out at para. 2 (i) of 
Cmd. 6559 of 1944 and in the Appendix to the Report of tlic 
Commissioners for the year ended 31st March, 1951, relating 
to moneys and investments representing requisitioned 
balances and securities situate abroad, is withdrawn _ in 
relation to deaths occurring after the 5th February 1954. 
The effect of the concession is that where the death of a 
person not domiciled in Great Britain occurs not later than 
six months after the expiry of the regulations authorising 
requisition of balances and securities abroad, consideration 
money received in respect of such balances or securities, 
or investments earmarked as representing such consideration 
moneys, are treated for death duty purposes as situate 
abroad. 

Probate: Signatures by Solicitors’ Clerks 

We are informed by the Principal Probate Registry that 
the Registrars of the Probate and Divorce Registry have 
decided that a receipt or certificate given on behalf of a 
firm of solicitors by a clerk authorised to do so should be 
signed by him personally for the firm (e.g., J. Jones for 
Smith & Smith & Brown). 


Solicitors and “ Clean Hands ” 

AN arresting headline, ‘‘ Washing Facilities for Solicitors,” 
appears in the November issue of the Law Society's Gazette 
over an item of news that must give pleasure of more than one 
kind. Since 12th October, it is announced, facilities have 
been provided in the cloakroom in the Main Hall at the 
Royal Courts of Justice so that solicitors attending the courts 
may wash. Members of The Law Society, suddenly visited 
with a desire to wash, might hitherto have dashed through 
mysterious subterranean passages, past the room with the 
remarkable title, znter alia, of ‘‘ Evidence of Life,” into 
Bell Yard, and into The Law Society’s premises. Non- 
members of The Law Society were not so fortunate. All 
that is now changed. It is with mixed emotions that one 
reads that it is understood from the Lord Chancellor’s Office 
that these facilities are experimental, and if not used to any 
appreciable extent may be discontinued at the end of three 
months. What kind of people does the Lord Chancellor 
think we are, if we may quote a great saying on an even 
more momentous occasion? Solicitors of the Supreme 
Court will answer this challenge, confident that their efforts 
will crown the experiment with success. Though some may 
think that the innovation reflects on solicitors, solicitors 
understand that the Lord Chancellor is tulfilling his office 
in ensuring that legal advisers should ‘come to equity 
with clean hands,’ belatedly, perhaps, because it is many 
years since the Judicature Acts made all courts of law courts 
of equity. Any solicitor, it is added, who wishes to make 
comments upon or suggestions regarding the service provided 
should communicate with the Secretary of The Law Society. 
The comments should make particularly interesting reading. 
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THE MAGISTRATES’ COURTS ACT, 1952 


Tuis Act came into operation on Ist June, 1953, and in 
conjunction with the Costs in Criminal Cases Act, 1952, and 
the Magistrates’ Courts Rules, 1952, it provides a complete 
code of procedure before magistrates, whether as examining 
justices taking depositions or as a court of summary juris- 
diction trying a criminal or civil case. The Act is divided into 
seven Parts, viz., Criminal Jurisdiction and Procedure (ss. 1 
to 42), Civil Jurisdiction and Procedure (ss. 43 to 62), 
Satisfaction and Enforcement (ss. 63 to 76), Witnesses and 
Evidence (ss. 77 to 82), Appeal and Case Stated (ss. 83 to 90), 
Recognizances (ss. 91 to 97) and Supplemental (ss. 98 to 133), 
with six Schedules. The eighty-one rules in the Magistrates’ 
Courts Rules follow, so far as they can, the same order and, 
generally speaking, relate to procedural matters; there are 
in the rules many matters which were formerly contained in 
the Indictable Offences and Summary Jurisdiction Acts, but 
when those Acts were passed it was customary for Parliament 
itself to regulate procedure down to the smallest detail. 

The Indictable Offences Act and the Summary Jurisdiction 
Acts are repealed almost entirely, as are several other 
provisions relating to magistrates’ courts, including the 
Summary Jurisdiction Rules, 1915 to 1949, and the Indictable 
Offences Rules, 1926. The Costs in Criminal Cases Act, 1952, 
came into force on Ist January, 1953, and consolidated the 
enactments relating to that subject. 

The practitioner will find, nevertheless, that there is little 
change in procedure before magistrates’ courts, for though a 
number of amendments have been made these are mainly 
of a minor nature. A great and most welcome change, of 
course, is that the law, so far as the practitioner is concerned 
(and except for that relating to costs in criminal cases), is 
now to be found in one Act and one set of rules only, instead 
of being scattered through provisions starting in 1848. 
Further, the new law is stated in clear and brief language as 
contrasted with the verbosity of the Acts of last century. 

This article will review the new code from the practitioner’s 
point of view. References to sections and rules will be to 
those in the Magistrates’ Courts Act and the Magistrates’ 
Courts Rules, unless otherwise stated. 


Venue 

Section 1 of the Act relates to the issue of summonses and 
warrants. by r. 4 an information or complaint need not be 
in writing or on oath, unless it is for a warrant or a statute 
specially requires it, e.g., under the Prevention of Corruption 
Act, 1906, s. 2 (3). By r. 14, more than one information may 
be set out in one document ; this was already the case in 
respect of summonses, but the new rule is concerned merely 
with paper-saving. It will not validate an information which 
itself contains two offences (see Edwards v. Jones |1947 
K.B. 659). Section 2 deals with venue and gives a 
magistrates’ court power to commit for trial for an indictable 
offence any offender who appears or is brought before the 
court, whether or not the offence was committed within the 
area of the court. The court may also try summarily any 
indictable offence committed by a juvenile who appears or is 
brought before it and any indictable offence by an adult if it 
is one of those mentioned in Sched. I to the Act, e.g., larceny, 
false pretences, receiving, unlawful wounding, etc. As 
regards offences triable, by statute, either summarily or on 
indictment, such as taking and driving away a motor vehicle 
Without the owner's consent, a mayistrates’ court can now, it 
seems, try them summarily only if proceedings have been 
begun by taking depositions, in so far as such offences were 


committed outside the court’s area. They can, of course, be 


tried summarily from the start by magistrates if committed 
within the court’s area. Summary offences can only be 
tried by the court in whose area they were committed unless 
there is a statute or regulation extending the power to try 
them, e.g., under the Defence (General) Regulations, 1939, 
reg. 93 (3), a person may be tried for an offence against those 
regulations or rules or orders made thereunder in the place 
where he resides as well as where the offence was committed. 

The new Act has, it is submitted, made a material change 
in the law in that an offence triable either summarily or on 
indictment, such as taking and driving away a_ vehicle, 
committed outside the area of the magistrates’ court must 
now be begun by taking depositions if it is to be tried there 
summarily ; formerly it was considered that it could be 
tried there without taking any depositions. Thus, if 
a car in London and is arrested in Brighton, the Brighton 
magistrates can try the offence summarily only if they begin 
the hearing by taking depositions. If, however, he were 
charged with larceny, he could be tried summarily in Brighton 
without any depositions being taken, as larceny is one of the 
offences mentioned in Sched. I to the Act (see also the 
Larceny Act, 1916, s. 39 (2)). 

Where it is expedient that a person charged with an offence, 
summary or indictable, should be tried jointly with or in 
the same place as some other person, he may be brought 
before and dealt with by the court trying that person although 
the former’s offence was not committed in that court’s area 
(s. 1 (2) (4), re-enacting the Criminal Justice Act, 1925, s. 31). 
3y s. 3 offences committed on the boundary or within 
500 yards of the boundary between two or local 
jurisdictions or begun with one jurisdiction and completed 
in another may be tried in any of those jurisdictions. Note 
that this provision applies to “ offences’? only ; while an 
error as to the court in whose area an “ offence’? was com 
mitted may not be fatal if s. 3 applies, it will be fatal if the 
proceedings are civil. For example, if a wife living in a house 
inside Manchester from the Salford boundary takes proceedings 
in Salford for a maintenance order, erroneously thinking 
that she lives in Salford, she cannot plead s. 3 as conferring 
on the Salford justices a jurisdiction which they would not 
otherwise have. ’ 


A takes 


more 


Normally, the jurisdiction of county magistrates extends 
throughout their administrative county and is not limited to 
the petty sessional division for which they usually act, e.g., 
a county magistrate for Hampshire can try an offence com- 
mitted in any part of Hampshire save the county boroughs 
of Bournemouth, Portsmouth and Southampton. Certain 
statutes limit jurisdiction in particular matters to petty 
sessional divisions, e.g., in proceedings for a wife-maintenance 
or affiliation order or to appeal against an enforcement notice 
under the Town and Country Planning Act, 1947, s. 23. Thus, 
an offence of careless driving committed in the Fareham petty 
sessional division of Hampshire can be tried anywhere in 
Hampshire (save Bournemouth, Portsmouth or Southampton), 
but a summons for an affiliation order by a woman living in 
Fareham can be heard in that division only. Any civil matte! 
not expressly assigned to a particular court by statute o1 
rule should now be heard in the petty sessional division in 
which the matter arises and cannot be heard in another 
county division (s. 44). 
Committal Proceedings 
4 gives examining justices the power to sit in 
This power, if exercised wisely, may result in the 


Section 
private. 


> 
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stopping of prejudicial publicity which might influence 
potential jurors. 

Section 5 relates to binding-over witnesses to attend the 
trial at Assizes or Sessions. Where their evidence is merely 
formal or the accused has admitted the offence or he has made 
a statement, proved in evidence, admitting the charge or 
(semble) the truth of all their evidence, so that their attendance 
is unnecessary, the magistrates may bind them over 
‘conditionally,’ i.e., they will not have to attend Assizes 
or Sessions unless they receive notice to go. “ Formal ”’ 
evidence is interpreted to mean unchallenged evidence of a 
formal nature, e.g., posting a letter, ownership and even 
injuries where there is no dispute about them ((1952] W.N. 
245). A ‘statement’ of the accused need not be one made 
in court according to the Report of the Committee on 
Depositions (1949 Cmd. 7639); the 1953 Stone no longer 
maintains the contrary opinion expressed in earlier editions. 

Section 41 enables a deposition of a dangerously ill person, 
taken under the Criminal Law Amendment Act, 1867, to be 
considered by examining justices. Formerly it could only 
be read at the trial on indictment. The 1867 Act is discussed 
at 95 Sox. J. 178. 

Sections 9 to 11 deal with committals for trial. Committal 
will normally be to the next Sessions or Assizes having 
jurisdiction in the area of the magistrates’ court, but, if they 
are not to be held for another month, the defendant may be 
committed to the Sessions or Assizes for some other place in 
order to expedite his trial or save expense, unless he shows 
that he would suffer hardship thereby. Further, by s. 10 (2), 
where a person is committed on bail to Quarter Sessions and 
they are to be held within five days, he may be committed 
to the next Sessions but one. The power under the Assizes 
Relief Act, 1889, to commit to the next Sessions but one, where 
it was impracticable to commit to the next Sessions, has gone 
save so far as s. 10 (2) preserves it. It should be remembered 
that the power to commit to the Sessions for some other 
place exists only in respect of committals for trial, not to 
committals for Borstal training or sentence under the 
Criminal Justice Act, 1948, ss. 20 and 29 (replaced in part 
by ss. 28 and 29 of the 1952 Act) ; such committals can only 
be to the Sessions (and not Assizes) for the place for which 
the magistrates’ court acts (R. v. Yeomans (1947), 91 Sox. J. 
398). 

It was held in R. v. Maddison (1948), 33 Cr. App. R. 30, 
that a person may not be committed for trial on or after 
commission day of Assizes or the first day of Sessions. This 
decision was based on a provision in the Indictable Offences 
Act, 1848, which does not re-appear in the new Act or Rules. 
Section 9 now requires committal to the “ next ’’ Assizes or 
Sessions. As it is obviously doubtful whether current Assizes 
or Sessions can be the ‘‘ next,” it is submitted that it would 
still be unwise to commit to them on or after their commission 
or first day. The editors of the Supplement to Archbold 
seem to favour a contrary view, however. It is not proposed 
to discuss the somewhat difficult question whether adjourned 
or intermediate Sessions can be the ‘‘ next ’’ but some guidance 
on this will be obtained from Willway’s ‘‘ Quarter Sessions 
Practice.” 

Adjournments 

Section 14 legalises the practice of adjourning sine die 
but, when the hearing is resumed, the court must be satisfied 
that the parties have been notified of the new date. The Act 
draws a distinction between “ adjourning ’’ and “ remanding,”’ 
the latter being in custody or on bail ; there must be a remand 
where the defendant has attained the age of seventeen and 
the offence is not a summary one, or, being one punishable 
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either summarily or on indictment, has been begun by taking 
depositions (s. 14). A remand must be to a definite date 
and cannot be sime die; if it is in custody prior to 
conviction, it must not exceed eight days at one time, unless 
the court, as then constituted, cannot itself deal with the 
defendant summarily. In the latter case he may be remanded 
for a longer period until the next practicable occasion for 
dealing with him summarily. After conviction, remands for 
enquiries or for medical examinations should not exceed 
twenty-one days at a time, whether in custody or, semble, 
on bail (ss. 14 and 26). 

Electing Place of Trial 

Section 19, read with Sched. I, sets out the offences by 
an adult which may be tried summarily with the consent 
of the accused and replaces the Criminal Justice Act, 1925, 
s. 24. The offences are the same as before, viz., larceny, false 
pretences, receiving, embezzlement, unlawful wounding, etc., 
and the principle in R. v. Fussell (1951) 2 All E.R. 761 is 
given statutory effect, viz., that an attempt to commit an 
offence triable either summarily or on indictment or an offence 
mentioned in Sched. I itself may be tried pursuant to the 
procedure mentioned in s. 19, although a greater punishment 
may not now be given for the attempt than for the complete 
offence. Attempts to commit offences fall into various classes. 
Attempted murder, for example, by an adult can be tried 
only on indictment. Attempted false pretences or attempted 
‘ taking and driving away ’’ may be tried summarily pursuant 
to s. 19. Attempts to commit offences under the Defence 
(General) Regulations or to drive a motor vehicle under the 
influence of drink are expressly made triable under the same 
procedure as the complete offence, viz., that prescribed by 
s. 18. Attempts by an adult to commit summary offences, 
such as to steal growing fruit contrary to the Larceny Act, 
1861, s. 36, are triable only on indictment, unless a statute 
expressly makes them triable summarily. 

Sections 20 and 21 deal with proceedings against juveniles 
(under seventeen) for indictable offences and make little 
alteration in the law, save that a child (under fourteen) 
cannot now be fined more than 40s. for any offence. A young 
person (fourteen but under seventeen) may not be sentenced 
to any form of detention (save in an approved school) by a 
juvenile court for a longer period than three months or fined 
more than £10 for an indictable offence (s. 20 (5)). 

By s. 24, where magistrates have once begun to try 
summarily any offence mentioned in Sched. I (see supra), 
they may not commit for trial if the offence turns out to be 
graver than they thought unless, semble, their jurisdiction 
is ousted by a claim of right. If the offence is one triable 
either summarily or on indictment, s. 18 (5) enables them 
to discontinue summary trial at any time up to the conclusion 
of the prosecution’s case. Committal for sentence is unaffected ; 
an adult may be committed for sentence after conviction 
(a) for any offence mentioned in Sched. I, or (4) for any 
offence punishable either summarily or on indictment whicli 
has been begun by taking depositions. A person who on the 
day of his conviction has attained the age of sixteen but is 
under twenty-one may be committed to Sessions with a view 
to his being sentenced to Borstal training for any offence 
punishable summarily with imprisonment. The power to 
commit for sentence for a second conviction under thie 
Vagrancy Act, 1824, s. 4, is unaffected. 

Section 25 continues the right of a defendant appearing 
in person to claim trial by jury, when charged with a 
summary offence (other than one under the Vagrancy Act, 
1898, or assault) for which he may be sentenced to imprison 
ment for more than three months. There is also a right to 
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claim trial by jury for certain offences involving less punish- 
ment under the Explosives Act, 1875, the Conspiracy and 
Protection of Property Act, 1875, the Cruelty to Animals 
Act, 1876, and the Witnesses (Public Inquiries) Act, 1892. 
Some offences, e.g., keeping a brothel, involve a punishment 
exceeding three months’ imprisonment on second or subsequent 
conviction only ; in these cases the accused must be given 
his right of election if he has previous convictions (R. v. 
Beesby J J. {1909} 1 K.B. 849). By-s. 25 (4), however, in such 
charges he must be told at the outset that he may have 
this right of election and be asked, if he has it, whether he 
wishes to exercise it. If he says “ No,’’ there is no disclosure 
whatever to the magistrates of any criminal record; if he 
says “‘ Yes,”’ the court must enquire into his record to see 
if he is entitled to claim that right, and, by r. 23, the inquiry 
into the record should be restricted to that special issue. 


Mitigation 

Section 27 enables a court to mitigate any pecuniary 
penalty, however many the previous convictions, unless a 
statute passed since 1879 expressly provides to the contrary. 
The previous law was that there could be mitigation of a 
fine only for a first offence (see ante, p. 394). 


Affiliation Proceedings 


Section 51 applies the Act and Rules to proceedings for 
an affiliation order, which formerly had their own code in 
most matters. The evidence of the mother must still be 
heard in every case, even if the defendant has admitted 
paternity, and the proceedings can only be brought by the 
mother in the petty sessional division in which she resides. 


Costs 


Section 55 deals with costs in civil matters. Generally, 
on making or refusing an order in a civil case, the magi- 
strates’ court may award costs against the unsuccessful 
party, but even the successful party may be ordered to pay 
the other side’s costs if the complaint is for an order for the 
periodical payment of money (e.g., a maintenance, guardian- 
ship, affiliation or contribution order) or for the revocation, 
variation, revival or enforcement of such an order. In 
criminal cases, which are all governed by the Costs in 
Criminal Cases Act, 1952, costs cannot be awarded against 
a successful party, but the Act preserves the right, in the 
case of indictable offences, for either side to apply for pay- 
ment of their costs from public funds. See generally 95 
Sot. J. 475 and 493 and 96 Sor. J. 584 as to costs. There 
does not appear to be any power, as was recently suggested 
by a High Court judge, to direct that a party applying for 
an adjournment in a magistrate’s court shall pay the costs 
of that day’s hearing in any event. However, this can be 
accomplished in other ways, e.g., by awarding him less costs 
at the final hearing if he succeeds or adding the costs of the 
adjournment if he fails. 


Witness-summons 


By s. 77 a witness-summons may now be issued without 
the application for it being on oath and any witness, whether 
attending on summons or not, may be committed to prison 
for a period not exceeding seven days if he refuses to be 
sworn or to testify. The section also enables a witness to be 
summoned to produce documents and applies to all proceedings 
before a magistrate’s court, including bastardy proceedings. 


Appeals 


Part V is concerned with appeals but does not provide a 
complete code on the subject, for portions of the Summary 
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Jurisdiction Act, 1857, and the Summary Jurisdiction 
(Appeals) Act, 1933, remain unrepealed. The period for 
appealing to Quarter Sessions remains at fourteen days 
from the day when the magistrates’ decision was given 
(i.e., when the defendant was sentenced or otherwise dealt 
with), but Quarter Sessions may, by s. 84 (3), extend the 
time. By s. 87 the time for appealing by case stated is 
now to be fourteen days instead of seven, calculated from the 
day when the court sentences or otherwise deals with the 
offender. By r. 62, a case may be stated by any two of the 
magistrates constituting the court whose decision is questioned, 
and the form of specimen case given in form 119 of the 
Magistrates’ Courts (Forms) Rules, 1952, should be used 
(Practice Note, ante, p. 744). The case must be stated 
within three months but this time may be extended by the 
High Court, unless the delay is the fault of the applicant 
himself. The responsibility for drafting the case is on the 
clerk to the justices, but if, in the opinion of either party, 
it is incorrectly stated, the High Court can be asked to send 
it back for restatement (Practice Note [1953] 1 W.L.R. 334; 
ante, p. 115). 


Section 87 (1) takes away the choice open under some 
enactments to appeal to more than one Division of the High 
Court, e.g., under the Maintenance Orders (Facilities for 
Enforcement) Act, 1920 (Peagram v. Peagram {1926} 2 K.B. 
165). Appeal lies to the Chancery Division on facts or law 
in cases of the grant or refusal of an order under the Guardian- 
ship of Infants Acts, and to the Probate, Divorce and 
Admiralty Division under the Summary Jurisdiction 
(Separation and Maintenance) Acts and the just cited Act 
of 1920. The time for giving notice of appeal under these 
statutes is twenty-one days. Appeal lies to the same courts 
against the variation, discharge or revival of all such orders 
or the refusal thereof. In cases of grant or refusal of an 
affiliation order or of variation, revival or revocation thereof 
(but not of refusal to vary, etc.), appeal on facts lies to 
Quarter Sessions. 


Jurisdiction of Borough Justices 


Section 116 effects a minor improvement by expressly 
authorising borough justices to act as such in an adjoining 
county or borough. County magistrates already had this 
power but there was previously doubt as to whether a borough 
justice could take a ‘‘ dying deposition,’ under the Criminal 
Law Amendment Act, 1867, in respect of an offence committed 
in the borough if the deponent was outside the borough. 


Speeches 

Rules 17 and 18 deal with speeches. 
summary trial of an offence is unaltered and, broadly speaking, 
the defence are entitled to a second speech only if witnesses 
for the defence additional to the defendant have been called 
and then only with the leave of the court. If the defence 
are allowed a second speech, the prosecution are entitled to a 
second speech in reply also. These second speeches are given 
at the close of the evidence for the defence or, if rebutting 
evidence is called for the prosecution, at the close of that 
evidence. The speech for the defence, if there is only one, 
may be given either before the evidence for the defence is 
called or after such evidence and rebutting evidence have 
been given. By r. 5 (7) similar provision is made as to 
committal proceedings before examining justices, but here 
the right to a speech is given only to defendant’s counsel or 
solicitor, though presumably magistrates would not in fact 
refuse to allow an unrepresented defendant to make one 
speech. Where the proceedings are civil, the procedure, 

3 


The position as to 
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formerly unregulated by any statute or rule, is now the 
same as that set out above on a summary trial of an offence. 
Speeches in magistrates’ courts are still, it is submitted, 
bound by certain conventions not mentioned in the Rules, 
viz., the right of the prosecutor to reply to a point of law 
made by the defendant and to correct inaccurate statements 
of the evidence in a speech for the defence. Whether the 
Rules forbid a defendant both to submit ‘“ no case to answer ” 
and, on the rejection of such submission, to make a speech 


A Conveyancer’s Diary 


ADOPTION AND RIGHTS OF 


THE rights of inheritance of an adopted child were not 
affected by an adoption order made under the Adoption of 
Children Act, 1926. For the purposes of succession to all 
kinds of property and in all circumstances a child adopted 
under that Act remained the child of his or her natural parents 
and acquired no new rights in the new status of an adopted 
child. This position was radically changed when the Adoption 
of Children Act, 1949, came into force on the Ist January, 
1950. The provisions of this Act were subsequently incor- 
porated in a consolidating statute, namely, the Adoption 
Act, 1950, which came into operation on the Ist October, 
1950, and it is thus convenient to refer now to the latter Act, 
bearing in mind, however, that the date when the changes 
made by the Act of 1949 took effect was the Ist January, 1950. 

Section 13 (1) deals with succession on an intestacy. Under 
this subsection, where at any time after the making of an 
adoption order the adopter, or the adopted person, dies intestate 
in respect of any property (with one exception), that property 
is to devolve as if the adopted person were the legitimate child 
of the adopter and of no other person. The class of property 
excepted from this general provision is property which is 
subject to an entailed interest under a disposition made before 
the date of the adoption order. This provision, as will be 
seen, is subject to a proviso limiting its operation, in effect, 
to intestacies of persons who died after the 1st January, 1950. 

The rights of succession under a testamentary instrument 
are dealt with in s. 13 (2), which provides that in any dispo- 
sition of any property made, whether by instrument :nter 
vivos or by will (including codicil), after the date of an adoption 
order, any reference, whether express or implied, to the child 
or children of the adopter is to be construed, unless a contrary 
intention appears, as including a reference to the adopted 
person. This change in the relation of adopter and adopted 
person is then underlined by the provisions of s. 14, whereby for 
the purposes of succession upon an intestacy and for the pur- 
poses of the construction of any disposition, an adopted person 
is to be deemed to be related to any natural child of his adopted 
parent or parents as if the adopted person and such child 
were brother or sister of the whole blood, in the case of a 
joint adoption by two spouses, or of the half blood in the case 
of an adoption by one of the spouses. 

The changes made in this respect by the Act of 1949 were 
made applicable to adoption orders made under the Act of 
1926 before the Act of 1949 came into force by certain 
transitional provisions which are now to be found in para. 5 
of Sched. V to the Act of 1950, which applies ss. 13 to 15 of 
the latter Act to an adoption order made under the Act of 
1926, ‘“‘ as if it were an adoption order within the meaning 
of these sections respectively.’’ But this provision is subject 
to the important proviso that nothing in s. 13 of the Act of 
1950 (which, as has been seen, is the section which confers 
new rights of succession upon an adopted child and destroys 
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for the defence as well, where he does not call witnesses, is 
not clear. In proceedings under the Summary Jurisdiction 
(Separation and Maintenance) Acts, however, a defendant 
submitting ‘‘no case’ must be asked whether he proposes 
to stand on his submission or to call evidence and, if he says 
that he proposes to call evidence, the magistrates should 
not rule on the submission but should hear the evidence 
(Baverstock v. Baverstock (1951), 95 Sox. J. 174). 
GS. W. 


SUCCESSION TO PROPERTY 


the natural rights, in this respect, of the adopted person) 
shall affect the devolution of any property on the intestacy 
of a person who died before the Ist January, 1950, or any 
disposition made before that date. 

For the purposes of ascertaining the rights of an adopted 
person upon an intestacy, the combined effect of these 
provisions is perfectly clear: if the intestacy occurred before 
the 1st January, 1950, the adoption order, whenever made, 
is disregarded; if the intestacy occurs on or after the 
1st January, 1950, the adopted person is treated as the child 
of the adopter or adopters, as the case may be, and again the 
date when the adoption order was made is irrelevant. But 
when it comes to considering the question of succession 
to property under a testamentary instrument, the position 
is, or at any rate until recently was, not so clear: if the 
adopted person is to be treated, for this purpose, as the child 
of the adopter, is it sufficient that the testator should have 
died on or after the Ist January, 1950, when this change in 
the status of an adopted person became operative, or must the 
testamentary instrument under which the succession is 
claimed have been made since that date ? 

This was one of the questions in Re Gilpin [1953] 3 W.L.R. 
746 (also reported shortly at p. 763, ante). By his will, which 
was made in 1947, the testator settled shares of residue on 
his children, with remainders to the children or issue, respec- 
tively, of those children. The testator died in 1950. One 
of his daughters had no children in the ordinary sense, but 
she and her husband had, in 1941, adopted a child under the 
Act of 1926. The adopted child took out a summons to 
determine whether, on the true construction of the will and 
of the relevant provisions of the Act of 1950, he was a “‘ child ” 
of the testator’s daughter for the purposes of the residuary 
gift. 

The adoption order having been made in 1941, this was a 
case which came within the transitional provisions contained 
in Sched. V to the Act, and particularly the provisos to 
para. 4 of that Schedule. If the “disposition” in this case 
was the will of the testator, the actual testamentary instrument, 
then as that was executed in 1947 the “‘ disposition ’’ was made 
before the 1st January, 1950, and the claimant was not the 
child of the testator’s daughter for the purposes of this gift. 
If, on the other hand, the “‘ disposition ’’ was not the testa- 
mentary instrument gua instrument, but the effective 
disposition of the testator’s residuary estate, then as that did 
not occur until the death of the testator in 1950, s. 13 of the 
Act applied to make the claimant a child of the testator’s 
daughter. 

A very similar question arose upon the construction of 
another statute in Berkeley v. Berkeley [1946] A.C. 555. 
The statute in that case was the Finance Act, 1941, which 
by s. 25 reduced the liability of any settlor under a pre-war 
settlement containing a provision for the payment of any sum 
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free of income tax to a liability to pay, instead of the stated 
sum, a smaller amount to alleviate the burden which would 
otherwise have fallen upon settlors by the great increase in 
the standard rate of tax. But this concession only applied 
to a provision which (in the case of a provision made in a will 
or codicil) was contained in a will or codicil and made before 
the 2nd September, 1939, and the question which the House of 
Lords had to decide in Berkeley v. Berkeley was whether the 
expression “ provision "’ in this context meant the document 
in which it was contained or the actual benefit conferred by 
the document. If the former, the pre-war will of a testator 
fell within the concession irrespective of the date of the 
testator’s death; if the latter, the date of death was the 
important factor. The decision of the House of Lords was 
that, in the particular context, “ provision ’’ meant the benefit 
conferred by the will. 

This decision was, inevitably, relied on by the adopted 
child in Re Gilpin, but in addition to the difference between 
the expressions “ provision '’ and “ disposition,’’ the context 
in which the latter expression is found in the Adoption Act, 
1950, points to a different meaning from that given to the 
former in Berkeley v. Berkeley. In the exception of entailed 
property in s. 13 (1) of the Act, there is a clear distinction 
made between property on the one hand and the disposition 
under which property is limited on the other hand, and the 
same distinction is made in s. 13 (2), which speaks of references 
made in any disposition of property, whether by instrument 
inter vivos or by will. There are strong indications that in 
this context “ disposition ’’ means, in the case of succession 
to property under a will, the will itself, a use of the word 
which is familiar to the conveyancer from the phrase “ I 
revoke all testamentary dispositions heretofore made by me.”’ 

3ut in addition to all the indications, there is another 
provision of the Act which was regarded by the court in this 
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case as conclusive in favour of the view that ‘ disposition,”’ 
in a case such as this, means the will or other instrument 
under which the benefit arises and not the benefit itself. 
This is s. 14 (2), which provides that notwithstanding any rule 
of law a disposition made by will or codicil executed before the 
date of an adoption order is not to be treated for the purposes 
of s. 13 as made after that date by reason only that the will 
or codicil is confirmed by a codicil executed after that date. 
As Upjohn, J., pointed out in his judgment in this case, if 
“ disposition ’’ here means the benefit as it arises under a 
testamentary instrument, 1e., on the death of the testator, 
s. 14 (2) is wholly useless and can have no operation whatever. 

This was a decision on the meaning of the word “ disposition” 
in the proviso to para. 4 of Sched. V to the Act, and the number 
of cases under that provision, which is a transitional provision, 
is, of course, limited. But a similar problem can arise under 
s. 13 (2) of the Act which, of course, is not a transitional 
provision, and this decision is, therefore, of wider application 
than at first sight appears. 

There is little doubt (if one may say so with respect) about 
the correctness of this decision. But the decision has this 
unfortunate consequence, that this expression in the context 
of the Adoption Act, 1950, has a different meaning, not only 
from the similar expression “ provision’ used in a similar 
context in s. 25 of the Finance Act, 1941, but also from the 
meaning usually given to the identical expression “* disposition "’ 
in other parts of the legislation dealing with taxation, ¢.g., 
the Finance Act, 1940. It is a word which is not used in the 
ordinary way by the conveyancer in England, and it would be a 
convenience if the Parliamentary draftsman dropped it, if 
not completely, at least in all legislation other than purely 
fiscal legislation. 


“REG” 


EMBARRASSING DANGEROUS STRUCTURE NOTICES 


WHILE the actual dispute before the court was not between 
landlord and tenant, the existence of tenancies was the 
occasion for the proceedings in Bewlay & Co., Ltd. v. London 
County Council 1953, 1 W.L.R. 1110; ante, p. 575, and 
the decision concerns the solution of a problem often discussed 
in this ‘‘ Notebook ’’: what can a landlord do when a local 
authority, without considering the fact of the letting, orders 
lim to carry out works in the interests of safety, health, or 
in any other interests ? 

The appellants owned a four-storeyed building in London 
which consisted of a shop on the ground floor and living 
accommodation on the other floors, let to and occupied by 
three different tenants. In May, 1952, the respondents’ 
district surveyor served them with a ‘ dangerous structure 
notice ’’ under the London Building Acts (Amendment) Act, 
1939, which required them “ forthwith to take down repair 
or otherwise secure such portions of the main front wall and 
the balconies on the main rear wall as are fractured sagged 
out of perpendicular loose insecurely supported or otherwise 
insecure and do any further work rendered necessary by the 
loregoing.”’ The wording complies with s. 62 in Pt. VII 
of the Act except in one particular, which appears to have 
been overlooked ; s. 62 (2) concludes with “ take down 
repair or otherwise secure it as the case requires.” 

“Take down repair or otherwise secure": the appellants 
Were Willing and probably anxious to take down not only 
the portions of the walls and balconies but more (in his 


judgment, Goddard, L.C.J., refers to the order as if the 
whole building were its subject-matter, but this was probably 
per incuriam) ; but it appeared that the presence of the top 
two tenants, who were protected by the Increase of Rent, etc., 
Restrictions Acts, militated against such an operation. They 
tried to find suitable alternative accommodation for those 
tenants, and did not succeed ; they then had recourse to the 
provisions of s. 67 of the Act (which, as Mr. Megarry observes, 
“pretty plainly prevails over the Rent Acts, despite the 
absence of express words to that effect ’’) and applied to the 
district surveyor for a certificate that the structure was 
dangerous to the inmates, on the strength of which a court 
of summary jurisdiction could have ordered removal; but 
the district surveyor refused the application. 

What they did do forthwith was to shore up the premises 
by external supports, but this did not satisfy the order, and 
the respondents then issued a summons under s. 64 (1) of 
the Act : “ If the owner or occupier on whom notice is served 
under s. 62... fails to comply with the notice... as speedily 
as the nature of the case permits a court of summary 
jurisdiction on complaint by the may order the 
owner within a time fixed by the order to take down repair 
or otherwise secure to the satisfaction of the district surveyor 
the structure or such part of it as appears to the court to be 
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challenge the allegation of danger itself; but dangerous 
state was not disputed by the defendants, who denied 
unreasonable delay and whose evidence went to show (a) that 
the whole building was only fit to be pulled down, (}) that 
the expense of restoring it would be out of proportion to its 
value, and (c) that it would be highly dangerous to carry 
out the work with the tenants in occupation. They did 
not suggest that the notice itself ought to have specified the 
remedy, but contended, apparently, that if any order was to 
be made, the circumstances called for an order to take down, 
not an order to repair or an order otherwise to secure. The 
answer made on behalf of the complainants was that the 
considerations urged were not relevant; their order had 
not been complied with as speedily, etc. ; and they pressed 
for an order requiring the defendants “ to take down repair 
or otherwise secure to the satisfaction of the district surveyor.” 
The learned magistrate held that he had no discretion to 
nominate any of the three remedies and granted an order 
in the terms sought. The defendants appealed by way of 
case stated. 

The point is undoubtedly an interesting point of interpre- 
tation. Of course, a magistrate in particular would readily 
appreciate that an optional order normally gives the defendant 
a right to elect, and no one else. We have yet to read of 
“ Forty shillings or a month ”’ producing the question “ Yes, 
but which ?”’ 

But the London Building Acts (Amendment) Act, 1939, 
s. 64, is not concerned with penalties and defaults in payment 
of sums, and while it may be that Goddard, L.C.J.’s statement 
“it is quite clear as matter of English that on the complaint 
he the magistrate) could order the owner to take down, or 
to repair, or otherwise to secure ’’ rather over-simplifies the 
matter, support can, I submit, be found for the propositions 
laid down: that the magistrate has a discretion ; that in a 
proper case he might confirm the order in the words “ take 
down repair or otherwise secure ’’; but that he might also, 
on finding that the premises were not such as economically 
would warrant the expenditure required to put them in safe 
condition and a reasonable state of repair, order that the 
premises (sic) should be taken down. I suggest that support 
for the existence of such a discretion may be found in the 
provision for challenging dangerous state which I have already 
mentioned, and also, perhaps, in the “ to the satisfaction of 
the district surveyor ’’ of s. 64 (1) which does not appear 
in s. 62 or in the order itself. 
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But part of the reasoning in the judgment was that if the 
appellants were ordered merely to take down “ the premises, ’’ 
they would be protected because the Rent Restrictions Acts 
have made provisions with regard to the tenants. Frankly, 
this statement puzzles me. There is certainly no express 
provision in any of the Acts to that effect. It may be that 
the learned judge was contemplating the evolving of a 
principle, such as the principle by which the Acts have been 
held not to protect non-resident tenants, established in spite 
of the absence of anything in the actual language of the 
statutes (see Robson v. Headland (1948) ,64 T.L.R. 596 (C.A.)). 
The Housing Act, 1936, has, it is true, deprived tenants of 
insanitary and of overcrowded dwellings of Rent Act 
protection (s. 156), and provides for determination or 
variation of lease when demolition orders are made (s. 16) ; 
but all that the dangerous structure provisions of the London 
statute appear to offer is such a certificate as has been 
mentioned and which does not determine or purport. to 
interfere with any tenancy. By s. 67 (1), if the district 
surveyor grants the certificate, and a petty sessional court is 
satisfied of the correctness of that certificate, that court may 
order the removal of inmates, which removal is to be carried 
out by the police ; and if they have no other abode they are 
to be taken to a London workhouse. (The National 
Assistance Act, 1948, and regulations have, | think, substi 
tuted “ reception centre.’’) Subsection (2) makes it unlawful 
for the structure then to be occupied unless the dangerous 
state has been remedied to the satisfaction of the London 
County Council, or until a court of summary jurisdiction has 
revoked the order. 

However, the case was sent back with an intimation that 
the magistrate had power to make an order that the premises 
should be taken down; and while I do not know what 
happened, it seems that that would not be the end of the 
embarrassment. It may be that he did order the portions 
of main wall, etc., to be taken down and that the result was 
destruction of the dwelling-houses so that, the tenancics 
being or having been made statutory tenancies, the tenants’ 
rights ceased: Ellis & Sons Amalgamated Properties, Ltd. 
v. Sisman |1948) 1 K.B. 653 (C.A.) would support this view, 
and this would be the result even if the district surveyor 
sensed no danger even after the walls had gone. But if th 
magistrate ordered repair, then the same authority and 
Executors of H. W, Arliss v. L.C.C. (1951), 2 P. & C.R. 109 
(L.T.), support the view that those tenants would be entitled 


to return when the work was done. 
R, 3. 


HERE AND THERE 


WITNESS FOR THE PROSECUTION 
THE critic who has the job of writing about a picture or a 
concerto or a lump of sculpture is free to tell his readers all 
about it (if he can), but when it comes to the thriller or the 
‘“ who-done-it ’’ the one thing he must never do is to describe 
to the customers the goods they are expected to buy. He must 
keep faith with the author, give no discovery (or, at any rate, 
no vital discovery), submit to no interrogatories. So, strictly 
speaking, all one need really say about ‘‘ Witness for the 
Prosecution’ by Agatha Christie at the Winter Garden 
Theatre is that it is a rattling good play that keeps you 
guessing to the very end. but without prejudice and without 
indiscretion one can meet the prospective playgoer half-way 
and tell him the sort of puzzle he’s in for. A wealthy and 
rather eccentric oldish lady has been found dead in her home, 
coshed but not robbed. Shortly before, she had made a will 
in favour of a hard-up young man who had scraped a casual 
acquaintance with her and evidently caught her fancy. He 


had certainly been with her not long before the assault but 
according to his story, he was back home at the material 
time. Of this there is no corroboration available but. tlic 
word of his German wife, a refugee from behind the Iron 
Curtain. On the other hand, the old lady’s housekeeper, 
obviously hostile and jealous of him, swears that when sli 
left the house just before the material time she heard him 
talking to her mistress in the drawing-room. The young mati 
makes an ambiguous impression on his legal advisers but on 
balance they believe in his innocence; the typist in his 
counsel’s chambers feels certain he’s far too nice to be a 
murderer. The wife, on the other hand, makes a bad impres 
sion on everyone and at the Old Bailey turns witness for tli 
prosecution, demolishing her husband's alibi with every show 
of malice. Is it truth or spiteful perjury ? You're only at 
the half-way line and the author has laid you a fine tortuous 
trail to follow with a splendidly elusive double twist right 
at the very end. 
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THE LEGAL SIDE 
AND now what about the legal technicalities for lawyers who 
may be put off by slips in professional niceties 2. There are 
two sets only, leading counsel’s chambers in the Temple and 
Court No. 1 at the Old Bailey. On the latter the exigencies 
of the stage obviously impose a certain amount of distortion 
but there’s no mistaking where you are. In the procedure 
there is an analogous distortion but nothing very serious and 
if the presentation of counsel is somewhat larger and louder 
than life, one can allow that much latitude to dramatic 
licence. On the whole, the judge looks and behaves like a 
judge and the barristers look and behave like barristers. 
Perhaps one or two books lying about, at any rate a copy 
of Archbold, would add an extra touch of verisimilitude to 
the scene, but the point is only a small one. In leading 
counsel’s chambers the furniture and appointments look all 
right, and there’s a vague suggestion of Hare Court about the 
architecture. But professionally the oddest things seem to 
happen there. Two consultations are presented, the first when 
the solicitor brings the suspect, not yet arrested, to seek the 
advice of Sir Wilfrid Robarts, Q.C., the second during an 
interval in the trial. No junior counsel is present on either 
occasion and, although one may suppose him to have been 
inevitably detained elsewhere, there is no suggestion that 
anyone ever expected him, although he duly puts in an 
appearance in court. During the first consultation the arrival 
of two C.I.D. officers is announced. The “silk ’’ goes out a 
moment to talk to them, brings them in and stands by while 
they arrest his client. I suppose, theoretically, it could happen 
that way, but I’ve yet to meet the leading counsel who'd 
allow it to. Soon after the husband has gone, his wife 
unexpectedly comes in and is subjected by counsel to a 
searching cross-examination as to the evidence she can give. 
Counsel’s preoccupation with the preparation of the evidence 
becomes curiouser and curiouser as the play proceeds. When 
in the middle of the case a mysterious young woman calls at 
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the chambers with a bundle of sensational correspondence, 
Sir Wilfrid and his solicitor pool funds to buy it for £25. 
It is said that the producer spent several days at the Old 
Bailey soaking up atmosphere. If his Temple scenes are 
likewise a reproduction of a chose vue, he must have happened 
on a particularly unconventional set of chambers. 1 hope 
this doesn’t sound like niggling. 
won't take you by surprise and the play’s good enough to 
take a few liberties in its stride. 
BALLET FOR LAWYERS 
THE Middle Temple recently presented a dramatic represen- 
tation of a very different sort, a brilliant performance of the 
Ballet Kambert in the presence of Her Majesty Queen 
Elizabeth the Queen Mother. The colour and movement 
stood out exquisitely against the background of a black 
draped stage erected at the upper end of the Hall. Though 
the dancers had to adapt themselves to a smaller stage than 
usual, their combination of youthful sparkle and_ technical 
mastery was irresistible. This Hall which was in part designed 
for pageantry and stately shows makes a splendid setting for 
such a performance as this which revives the spirit of the 
masques at which the Inns of Court excelled in the sixteenth 
and seventeenth centuries. These masques, part pageant, 
part mime, part ballet, part topical revue, might well find a 
counterpart to-day. Could the Ballet Rambert devise a 
sequence of ballets aimed at the lawyers? Les Pas Perdus 
or the Litigant Waiting for his Case; le Premier Pas qui 
Coute or a First Approach to Costs; the Oyster Shell Suite 
(after the French fable of the arbitration on the disputed 
oyster) or another Facade designed from the Law Courts 
and what a facade ! instead of the music hall of the original. 
(The types available for reproduction are just as various.) 
I commend the notion to the choreographers and to the 
lovely and lively ladies and talented gentlemen of the ballet. 
RICHARD Ror, 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SoLicttors’ JOURNAL] 


Leasehold Reform 


Sir,—As suggested by your correspondent Mr. Hyams (ante, 
p. 738) under the heading of ‘‘ Leasehold Reform,’’ a lessee may 
well find himself with a bad title vis-a-vis a freeholder/head lessee 
mortgagor. The following points should however be emphasised : 

(1) If the transaction is a sale of a lease the vendor, unless 
he himself investigated his lessor’s title, will be unable to 
satisfy the purchaser unless the lessor can be persuaded to 
co-operate—-and if so at whose expense ? 

(2) Assuming a new lease is being granted there is nothing 
to prevent the prospective lessee insisting on the head title 
and hence the power to grant the lease being deduced. If a 
premium is to be paid this is obviously a vital requirement and 
even in the case of a mere rack rent lease the lessee might face 
heavy loss on ejectment—for example, he might establish a 
prosperous business. 


The repeal of s. 44 (2) would not really help. The question 
is whether the lessor or vendor is able to deduce the head title. 
If so, he should be made to do so, assuming the transaction is 
important enough ; if not, nothing more can be done apart from 
approaching the original lessor, who will undoubtedly refuse 
to co-operate if the lease was in breach of his mortgage deed 
covenants, 

G. HALLEWELL. 

London, N.5. 


Counsel and Lay Clients 


Sir,—-The Council’s attention has been drawn to the paragraph 
headed ‘* Fusion or Co-ordination ’? which was published in your 
journal’s “ Current Topics’? column on the 29th August. It 
is there stated that, at present, counsel may advise the lay 
client direct on income tax problems andr only if no dispute has 
arisen. 

The Council desire me to make it clear that the General 
Council of the Bar from time to time in their annual statements, 
whilst stating that there is no rule against a barrister advising a 
lay client direct in non-contentious business without the inter 
vention of a solicitor, have described it as an undesirable practice 
(See A.S.B. 1896/7, p. 11; A.S.B. 1909, p.8; A.S.B. 1919, p. 8; 
and A.S.B. 1924, p. 8.) 

It is, I am sure, also well known that the General Council of 
the Bar regard it as contrary to the practice of the profession for 
barristers to accept instructions to advise or settle documents 
from accountants ‘‘ or persons in similar professions '’ acting on 
behalf of their clients without the intervention of a solicitor. 





The Accountant announces that it proposes to make one or more 
awards annually to companies whose shares are quoted on a 
recognised stock exchange, in relation to the form and contents 
of the reports and accounts as issued to their members. The 
factors which will be considered by the panel of judges will 
include the adequacy of the information given and its presentation, 


The Council would be grateful if you would make this position 
clear in a forthcoming issue of your journal. 
tT. G.“LUND; 
Secretary, 
London, W.C.2. Phe Law Society 
The following have consented to serve on the panel: 


» 


Mr. Montagu Gedge, 0.C., chairman, Mr. W. L. Barrows, J.1 
F.C.A., Sir Harold M. Barton, F.C.A., Lord Latham, J. 
F.A.C.C.A., Mr. Thomas Lister, M.A., C.A., Mr. Bertram Nelson, 
J.P., F.S.A.A., Mr. G. Tyser, Mr. Derek du Pré, editor, the 
Accountant. 


What you're warned of 
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BOOKS RECEIVED 


Caught in the Act. Compiled by ANN HUxXLEy. Drawn by 
3RUCE ANGRAVE. 1953. pp. 56. London: Putnam & Co., 
Ltd., and Britannicus Liber, Ltd. 6s. net. 


Four Essays in Accounting Theory. By F. Sewer Bray, 
In.C.A., PS.A.A., Stamp-Martin Professor of Accounting. 1953. 
pp. 94. London: Published for the Incorporated Accountants’ 
Kesearch Committee by Oxford University Press. 15s. net. 


Legal Theory. Third Edition. By W. FRIEDMANN, LL.D. 
(London), Dr. Jur. (Berlin), LL.M. (Melbourne), of the Middle 
‘Temple, Barrister-at-Law. 1953. pp. xx and (with Index) 520. 
London: Stevens & Sons, Ltd. £1 10s. net. 


Stroud’s Judicial Dictionary of Words and Phrases. Volume 4, 


S-Z. Third Edition. General Editor : JoHN BuRKE, Barrister- 
at-Law. Assistant General Editor: PETER ALLsop, M.A., 
Jarrister-at-Law. 1953. pp. xvili and 2639-3363. London : 


Sweet & Maxwell, Ltd. £3 15s. net. 


A Guide to Conduct and Etiquette at the Bar of England and 
Wales. By W. W. Bouton, B.A., of the Inner Temple, 
Barrister-at-Law, Secretary to the General Council of the Bar. 
1953. pp. vi and (with Index) 85. London: Butterworth and 
Co. (Publishers), Ltd. Ss. 6d. net. 


General Principles of Law as applied by International Courts 
and Tribunals. By BIN CHENG, Ph.D., Licencié en Droit, 
Lecturer in International law, University College, London. 
With a foreword by GEORG SCHWARZENBERGER, Ph.D., Dr. 
Jur. 1953.) pp. li and (with Index) 490, London: Stevens 
and Sons, Ltd. ¢4 4s. net. 

By S. FRIEDMAN, Docteur 

London : 


Expropriation in International Law. 
en Droit (Paris). 1953. pp. xv and (with Index) 236. 
Stevens & Sons, Ltd. £1 15s. net. 


Hatred, Ridicule or Contempt. By JosePpH Dran. 1953 
pp. (with Index) 271. London: Constable & Company, Ltd 
15s. net. 


Hill & Redman’s Law of Landlord and Tenant. Second 
(Cumulative) Supplement to Eleventh Edition, to lst September, 
1953. By W. J. Wiritams, Esg., B.A., of Lincoln’s Inn, 
Barrister-at-Law, and Miss M. M. WEeELLs, M.A., of Gray’s 
Inn, Barrister-at-Law. 1953. pp. xx and 93. London 
Butterworth & Co. (Publishers), Ltd. 10s. 6d. net. 


Green’s Death Duties. Second (Cumulative) Supplement to 
Third Edition. By H. W. Hewitt, LL.B. (Lond.), of the 
Estate Duty Office. 1953. pp. x and = 21. London 
Butterworth & Co. (Publishers), Ltd. 5s. net. 


REVIEWS 


The Financial Problems Affecting Landowners, with 
special reference to taxation. By STANLEY A. SPOFFORTH, 
PCA, PSJALA. 1953. London: The Incorporated Accoun- 
tants’ Research Committee. 2s. net. 

Your reviewer recently had occasion to praise two pamphlets 
emanating from the same source as does this one, which is the 
substance of an address to the Country Landowners Associa- 
tion. Let it be said at once that the standard is maintained ; 
there can be very few practitioners who would not gain from 
its perusal a great deal more than two shillingsworth of very 
useful ideas and information. 

It deals, necessarily in outline, with the problems of death 
duties, of repairs and improvements and the tax reliefs that 
can or cannot be obtained in connection therewith and with 
the pros and cons of estate companies. Whether or not the 
cons outweigh the pros is by now a nice problem, but both 
are summarised here and the reader may form his own views. 

Three specific matters may be mentioned. Firstly, death 
bed gifts of £500 or under must be kept within the confines of 
the Finance Act, 1949, s. 33, if they are to escape duty. 
Secondly, if there is a gift of a mare, which mare later produces 
a foal, is duty payable on the foal 2 One might have thought 
that just as in -1.-G. v. Oldham, “ the bonus shares were given 


by the company,” to use the author’s own words, so, in such a 
case, the foal was given by the mare and not the donor. 
Thirdly, is the summary of the case of Copeman v. Flood 
correct ? Your reviewer has always understood that when 
the case went back to the Commissioners they found that the 
whole sum paid was “ wholly and exclusively for the purposes 
of the trade.”’ 

London : 


Natural Causes. By Henry Ceci. 1953. 


Chapman & Hall, Ltd. 12s. 6d. net. 

Mr. Henry Cecil, it is an open secret, is well known, apart 
from his fictional pseudonym, as a member of the judicial 
hierarchy. He knows the courts and their background 
inside out and his ability to exploit and broaden the latent 
comedy of their proceedings and their personalities is his 
strong point as a story teller. He makes full use of it in 
this tangled plot of an attempt to blackmail an efficient and 
upright High Court judge with the secret of a youthfully 
impulsive error of judgment in his long dead past. His 
characters, even when they are fantastics, are drawn in the 
flat rather than in the round and he is least happy in delineating 
them, but there is plenty of suspense and plenty of fun to hold 
the reader’s interest from start to finish. 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


FIJI: LAND: DECREE FOR PARTITION: ORDER FOR 
SALE 
Patel v. Premabhai 
Lord Porter, Lord Oaksey, Mr. T. Rinfret (Chief Justice of 


Canada) and Mr. L. M.D. de Silva. 26th October, 1953 

Appea! from the Fiji Court of Appeal. 

The appellant, a tenant in common with the respondent in equal 
hares of certain land in Fiji, applied for an order partitioning 
the property or, in the alternative, for an order for sale. The 
question in this appeal was whether under s. 4 of the Partition 
Act, 1868 (made applicable to Fiji by the Supreme Court 
Ordinance, 1875 (Laws of Fiji, c. 2)), the court had power to order 
a sale of the land, or whether the court was prevented from 
making such an order by reason of the provisions of the Sub- 
division of Land Ordinance, 1937 (Laws of Fiji, c. 121). Section 4 
of the Partition Act, 1868, provides: “In a suit for partition, 
where, if this Act had not been passed, a decree for partition might 


Where possible the appropriate page reference ts given at the end of the note. 


have been made, then if the party or parties interested, individually 
or collectively, to the extent of one moiety or upwards in the 
property to which the suit relates, request the court to direct a 
sale of the property ... the court . . . shall direct a sale...” 
By s. 5 of the Subdivision of Land Ordinance, 1937, as amended : 

_ no land to which this Ordinance applies shall be subdivided 
without the prior approval of the Board ”’ set up by the Ordinance. 
The Fiji Court of Appeal, reversing the decision of the Chief 
Justice in the Supreme Court, held that an order for sale could 
The appellant appealed. 


not be made 


Lorp Porter, giving the judgment of the Board, said that 
‘a decree for partition’’ and “ division ’’ or “ subdivision ”’ 
were two different matters, and their lordships were not 
persuaded that a decree for partition could not be made unless an 
order for subdivision formed part of the decree. That view 
was supported by the statement in Challis on Real Property, 
3rd ed., p. 375, and the authority relied on for that statement 
be found in Coke upon Littleton, vol, II, s. 248. 


” 


was to 
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...is the safest 
investment for retirement, and an 
investment unaffected by changing 
markets, providing maximum in- 
come for your client with protection 
for his capital. A Crusader Immediate 
Annuity at present yields £12.9s.10d. 
% for a male aged 70. Let us advise 
you on the best annuity to meet 
individual needs. 











Srusader INSURANCE CO. LTD. 
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Please, Mister, 


Can't you do nothing ? 


—_ eS 
Please ! —z = 


| | CANINE ote 





Of course we can, Sonny. This is 
a Canine Defence Free Clinic — 
where the pet of the poorest 
receives treatment equal to the 
finest in the land. 

@ 
Every National Canine Defence 
League Clinic has a full Hospital 
Service behind it . . . which is one 
of the reasons why we so earnestly 
request the practical help of all 
kind-hearted people. 


CANINE eo) DEFENCE 


Secretary : R. Harvey Johns, B.Sc., 10 Seymour St., London, W.1. 
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The Subdivision of Land Ordinance of Fiji did not prohibit the 
making of a decree for partition, but only the actual division of 
the land or the carrying out of a decree for partition without the 
consent of the board set up by the Ordinance. Accordingly 
inasmuch as such a decree for partition might have been made 
(though it could not have been implemented by actual division 
of the property since it was conceded that partition was not a 
practical or economic proposition) a direction for sale of the 
property was permissible under the terms of the Partition Act 
of 1868. Appeal allowed. 

APPEARANCES: L. M. Jopling (Hv. S. L. Polak & 
Suv Frank Soskice, O.C., Dingle Foot and Biden A shbrooke (Barrow, 
& Nevill). 


Reported by CHARLES CLAYTON, ksq., Barrister-at-Law} 


Co.) ; 


Reoge) , 
[3 W.L.R. 836 


COURT OF APPEAL 
LANDLORD AND TENANT: AGRICULTURAL HOLDING: 
NOTICE TO QUIT GIVEN BEFORE EXPIRY OF NOTICE 
TO REMEDY BREACHES 
Cowan v. Wrayford 
Somervell, Denning and Komer, L.J J. 
16th October, 1953 


Appeal from Newton Abbot County Court. 

On 29th September, 1951, the landlord of an agricultural 
holding served on the tenant a notice to remedy certain breaches 
“ by 21st December, 1952,” in mistake for 21st December, 1951. 
On 22nd December, 1951, the landlord served a notice to quit on 
25th December, 1952, purporting to be given under s. 24 (2) (d) 
of the Agricultural Holdings Act, 1948, by reason of the tenant’s 
failure to remedy the breaches specified in the previous notice. 
By s. 24 (1) of the Act, if a landlord serves a notice to quit, the 
tenant may serve a counter-notice, in which case the notice has 
no effect unless consented to by the Minister. By subs. (2), 
subs. (1) is not to apply where “ (d) at the date of the giving of 
the notice to quit the tenant has failed to comply with a notice 
to remedy any breach By s. 34 (1), where a tenancy 
is terminated by a notice to quit, compensation for disturbance is 
payable to the tenant unless s. 24 (2) (d) applies. The tenant did 
not serve a counter-notice, but remained in possession, In 
February, 1953, the landlord took proceedings for possession in 
the county court; the judge held that the landlord, having 
elected to proceed under s. 24 (2), could not during the pendency 
of the notice to remedy breaches serve a notice under s, 24 (1). 
‘The landlord appealed. 

SOMERVELL, L.J., said that there was a financial ditference 
between notices to quit under s. 24 (2) (d) and other notices. In 
view of the dates it could not be contended that the notice in 
suit was within the terms of that subsection, but it was contended 
that it was a good notice independently and became effective, 
as no counter-notice had been served. A notice to quit must be 
plain and unambiguous and the first question was whether the 
document in suit was so. It might well be regarded by the 
tenant as an attempt in advance to terminate the tenancy if, and 
only if, the breaches were not remedied in time. If so, it was not 
clear and unambiguous and also fell under the principle that 
notices must not be conditional. But it was right to consider 
the matter on a wider ground, as the Act affected many people. 
If the remedy notice had been correctly limited to expire on 
21st December, 1951, and the notice in suit had been served the 
next day, the landlord could not have treated it as an unqualified 
notice under subs. (1) if the tenant had upset his case on the 
facts in arbitration or in the county court. If a landlord wished 
to rely on a notice in the alternative as a general common law 
unqualified notice should he fail under s. 24 (2), that must appear 
on the face of the notice, or two notices must be served. 

J., said that the notice purported to be under 


DENNING, L. 
being a bad 


s. 24 (2), but was bad because it was premature ; 
notice under subs. (2), the landlord could not rely on it as a good 
notice under subs. (1), as it was not a clear and unambiguous 
notice for that purpose. 
Appeal dismissed. 

Bristow (Smith & Hudson, for 
Abbot) : ae | ripps 
Abbot). 


4., Barrister-at-Law} 


RomMER, L.J., agreed. 
Harold 


Shaw 


APPEARANCES: P, 
Vichelimon c~ CYv.,, Newton 
and Gillett, tor Tozers, Newton 


(Barley 


{Reported by F. K. Dymonp, | {1 W.L.R. 1340 
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UNNECESSARY TRANSCRIPT OF 
EVIDENCE 

Dixon v. City Veneering Mills, Ltd. 


PRACTICE: COSTS: 


I:vershed, M.R., Jenkins and Morris, L.JJ. 23rd October, 1953 


\t the conclusion of his judgment in a case which does not 
call for report, EVeRsSHED, M.R., said: I wish to take thi 
opportunity once more to draw the attention of parties to an 
appeal to the need for care in deciding whether it is necessary to 
copy the whole of the evidence. I know that it is not always 
easy to decide what evidence and documents will be required on 
the appeal, but I think that sometimes insufficient attempts are 
made to conclude whether it would not be enough for part only 
of the evidence to be transcribed. The copying, as a matter otf 
course, of all the evidence and documents which were before the 
court below wastes costs, and on occasions this court has asked 
the taxing master to consider whether some of the costs of such 
copying should not be disallowed. I take this opportunity of 
pointing out that the court may have occasion to say hereafter 
more of a general nature on this matter, but I hope that what 
I have said may penetrate a little further than among those 
present at the moment. 


{Reported by Miss E. DanGerriecp, Barrister-at-Law] [1 W.L.R. 1369 


CHANCERY DIVISION 
LEGAL AID: SCOPE OF AID CERTIFICATE: PETITION 
TO WIND UP 
In re Parker Davies & Hughes, Ltd. 


Kkoxburgh, J. 19th October, 1953 


Petition to wind up. 

A legal aid certificate was granted “in connection with the 
following proceedings. Namely: to defence and counter-claim in”’ 
an action by the company against the assisted person “ and to 
enforce any order or agreement made in connection with the 
said proceedings.” The assisted person obtained judgment on 
the counter-claim, and subsequently presented a_ petition to 
wind up the company, which was dismissed with costs. The 
question then arose whether the petition was a proceeding to 
enforce the judgment, and so came within the words “‘ proceedings 

to enforce any order ... made in connection with the said 
proceedings.”’ 

ROXBURGH, J., said that but for authority the question would 
have been difficult. In Jn ve a Company (1915) 1 Ch. 520 the 
question was whether a winding-up petition was a proceeding 
“to the enforcement of any judgment or order of any court 
for the payment or recovery of a sum of money” under thi 
Courts (Emergency Powers) Act, 1914 Che Court of Appeal held 
that the words of the Act did not extend to a winding-up petition, 
which need not be presented by a judgment creditor, and must 
enure for the benefit of all the creditors. That case was directly 
in point, and there was no possible way of distinguishing it 
It was desirable that legal aid certificates, if they were intended 
to cover winding-up proceedings, should expressly so provide. 
Accordingly, an order for costs must be made against the 
petitioner in the usual form. Order accordingly. 


APPEARANCES: TJ. H. M. Whiphan (Witham & Co., for 
R. Roberts, Wrexham); f. G. Woolley (T. D. Jones & Co., 
for Howel V. O. Cook & Co., Wrexham) 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1349 
PECUNIARY LEGACIES: PAYMENT OUT OF 
PERSONALTY AND REALTY 


WILL: 


In re Timson, deceased ; Harper v. Timson and Others 


Vaisey, a; 29th October, 1953 
\djourned summons. 
A testatrix, after giving a number of pecuniary legacies, 
disposed of her residuary estate in the following terms: “I 
devise all my real estate and bequeath the residue of my personal 
estate unto my trustees upon trust (after payment thereout of my 
just debts funeral and testamentary expenses death and legacy 
absolutely. The testatrix, by a 
will and declared that should 
said real estate and 
on trust for 


duties) to my daughter 
codicil, recited that clause in het 
her daughter predecea coher, “ DT devise my 
bequeath the residue of my personal estate 
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sale and conversion in trust, after payment of expenses identical 
with those enumerated in the will, for the sons of the daughter. 
The daughter survived the testatrix so that the codicil was of no 
effect. She contended that the pecuniary legacies were payable 
only out of personalty, which was insufficient to pay them in full. 


VaISEY, J., said that the case raised a difficulty which arose 
from the decision of In ve Rowe [1941] Ch. 343. That decision 
had been criticised, but he would not say that it was wrong; it 
was not necessary for him to say that. In his view that case 
could be distinguished by the circumstance that here the 
testatrix, by the general scheme of the will and by the codicil, 
had shown that she regarded her estate as a single indivisible 
entity. He inclined to the view that she never contemplated 
any differentiation between her realty and personalty when she 
was considering the payment of these named sums of money. 
The will indicated that these legacies had somehow got to be paid. 
There would be a declaration that the pecuniary legacies 
bequeathed by the will were payable out of the whole estate, 
both real and personal, of the testatrix. Declaration accordingly. 


APPEARANCES: H. F. J. Teague (Peachey & Co., for Darnell 
and Price, Northampton); D. A. Shirley (Peachey & Co., for 
Darnell & Price, Northampton) ; John W. Mills (Jaques & Co.). 

[Reported by Mrs. Inenz G. R. Moszs, Barrister-at-Law] [1 W.L.R. 1361 


TITHE: REDEMPTION ANNUITY: LIABILITY OF 
HIGHWAY AUTHORITY 


Tithe Redemption Commission v. Runcorn U.D.C. and Another 
Danckwerts, J. 30th October, 1953 
Adjourned summons. 


The Tithe Act, 1936, provides by s. 10 that the Commission 

shall, when ‘‘ an annuity is charged on land in the ownership of 
two or more owners, apportion the annuity as between the several 
parts of the land that are in different ownership ”’ in a just and 
equitable manner. By s. 17: ‘‘ (1)... the person who is to 
be deemed for the purposes of this Act to be the owner shall be 
(a) the estate owner in respect of the fee simple thereof . 
(3) ‘estate owner’ has the same meaning as in the Law of 
Property Act, 1925 . . .’”’ The Commission took out a summons 
to which a local authority in which a certain highway was vested 
by statute, and the owners of the surrounding and subjacent soil, 
were made defendants. The question raised was whether the 
local authority was the “‘ owner ”’ of the highway within s. 17 (1), 
so as to be liable to contribute to the payment of an annuity 
on an apportionment being made under s. 10. 

DANCKWERTS, J., said that the Law of Property Act provided 
by s. 205 (1) (v) that an ‘‘ estate owner ’”’ meant “‘ the owner of a 
legal estate’; the only legal estate now possible and relevant 
was a fee simple absolute in possession. Sub-paragraph (ix) of 
the same subsection showed that interests in land could be 
divided horizontally as well as vertically. The question was 
whether the defendant council owned a legal estate in the 
highway. The position of highway authorities under the Highway 
Acts was well settled ; they owned the surface of the highway, 
and so much of the air above and of the soil below as was 
necessary to enable them to carry out their duties (Mayor, etc., 
of Tunbridge Wells v. Baird [1896] A.C. 434). If, however, a 
highway was closed or diverted by an order of the justices, the 
ownership of the highway authority came to an end (Rolls v. 
Vestry of St. George the Martyr, Southwark (1880), 14 Ch. D. 785) 
so that their fee simple was terminable, and s. 7 (1) of the Law of 
Property Act, 1925, applied ; that provided that “‘ a fee simple, 
which by virtue of the Lands Clauses Acts, the School Sites Acts, 
or any similar statute, is liable to be divested, is for the purposes 
of this Act a fee simple absolute, and remains liable to be divested 
as if this Act had not been passed . . .’’ Although the Highway 
Acts contained no express provisions for reverter such as were to 
be found in the Acts mentioned, they were “ similar,” in that, 
on the cases, they vested in the highway authority an estate 
determinable on the land in question ceasing to be a highway, so 
that they fell within the subsection. Accordingly, the defendant 
council had a legal estate, and fell within the definition of 
“owner ”’ ins. 17 (1) of the Act of 1936. Declaration accordingly. 

APPEARANCES: W. F. Waite (Solicitor, Tithe Redemption 
Commission); R. E. Megarry (Ponsford & Devenish, for 
T. J. Lewis, Runcorn); R. L. Stone (J. W. Ridsdale). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law} [3 W.L.R. 845 
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QUEEN’S BENCH DIVISION 


PRINCIPAL AND AGENT: CLAIM BY ESTATE AGENTS 
TO COMMISSION ON UNCOMPLETED SALE 


Christie, Owen & Davies, Ltd. v. Stockton 


Slade, J. 13th October, 1953 
Action. 


The defendant, who wished to sell the lease and goodwill of a 
restaurant, instructed the plaintiffs to sell, signing a document 
which stated that ‘‘ commission is payable by the owner in respect 
of any completed transaction pertaining to the . . . premises 

. should the owner withdraw after having accepted an offer 
to purchase by a person able and willing to enter into a formal 
contract then [the plaintiffs] shall be paid their commission.”’ 
The plaintiffs introduced one H, who was at all times able and 
willing to purchase the restaurant, and agreed with the defendant 
to purchase it for £2,800, subject to contract. Correspondence 
took place between the parties’ solicitors, and H signed an 
engrossment of the formal contract as agreed between the 
solicitors, but the contracts were never exchanged. The plaintiffs 
claimed £140 by way of commission. 

SLADE, J., said that it had been held in Bennett, Walden & Co. 
v. Wood (1950), 66 T.L.R. (Pt. 2) 3, that the word “ offer ’’ in 
such a contract meant an offer capable of being immediately 
turned into a contract by unconditional acceptance; and 
“acceptance ”’ of such an offer would result in a contract, albeit 
one unenforceable in the absence of a memorandum in writing. 
In Graham & Scott (Southgate), Ltd. v. Oxlade [1950] 2 K.B. 257, 
it was held that a person who made an offer to purchase subject 
to contract was not a willing purchaser, as the matter remained 
in negotiation and the offeror remained free to withdraw. The 
language of the commission agreement in suit covered the case 
where there was a firm offer, and an acceptance, resulting in an 
unenforceable verbal contract, the offeror having shown his 
willingness to enter into a formal contract, the terms of which 
had been ex hypothesi agreed. From such a contract a person 
could lawfully ‘‘ withdraw,” as it was unenforceable. Sympathy 
must be felt with agents who sought to secure remuneration for 
professional services rendered in a perfectly proper manner ; 
but if they sought to fix a principal with liability in cases which 
never passed beyond the stage of negotiation, they must indicate 
that perfectly clearly by the language used. Judgment for the 
defendant. 

APPEARANCES: D. Neligan (Underwood & Co.) ; H. Lightman 
(Raymond Pollard & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1353 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DIVORCE: SUBMISSION OF 
NO CASE . 
Beal v. Beal (Reade cited) 

Mr. Commissioner William Latey, Q.C. 13th October, 1953 

Defended petition for divorce. 

At the close of the cases for the petitioner and respondent in 
a divorce suit in which it was alleged that the petitioner and 
party cited had committed adultery, it was submitted on behalf 
of the party cited that there was insufficient evidence of adultery 
against him; and it was further submitted that in view of the 
wording of s. 5 of the Matrimonial Causes Act, 1950, counsel for 
the party cited was not bound to be put to his election. The 
court allowed the submission to be made without asking counsel 
to make his election ; and after argument held that there was a 
case to answer. The party cited was allowed to call evidence ; 
but adultery was held to be proved. By s. 5: “ In any case 
in which on the petition of a husband for divorce on the ground 
of adultery the alleged adulterer is made a co-respondent or in 
which, on the petition of a wife for divorce on the ground of 
adultery, the person with whom the husband is alleged to have 
committed adultery is made a respondent, the court may, after 
the close of the evidence on the part of the petitioner, direct the 
co-respondent or respondent, as the case may be, to be dismissed 
from the proceedings if the court is of the opinion that there is 
not sufficient evidence against him.”’ 

Mr. Commissioner WILLIAM LaTEy, Q.C., said, with reference 
to the question of procedure, that it had been submitted that 
the rule laid down in Alexander v. Rayson [1936] 1 K.B. 169 
and Yuill v. Yuill [1945] P. 15 was not applicable when the 
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submission of no case was made on behalf of a co-respondent 
or party cited. Prima facie, that appeared from the wording of 
the section (which was not applicable in the cases cited) to be 
the case. It would, however, be wrong to hold in principle that 
the section, which appeared to be obsolete and might well be 
repealed, counteracted the two authorities, and the course taken 
in the present case should not be treated as a precedent. (The 
commissioner referred also to the origin of the section, which 
was introduced into the Matrimonial Causes Act, 1858, in view 
of certain difficulties which had arisen during the hearing of 
Robinson v. Robinson and Lane (1859), 1 Sw. & Tr. 362: see 
pp. 387-8 of the report.) 

APPEARANCES: A.B. Hollis (Kinch & Richardson); C. D. Aarvold 
(Haslewood, Hare, Shirley Woolmer & Co.); N.H. Curtis-Raleigh 
(Graham Hooper & Betteridge, Brighton). 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 1365 


HUSBAND AND WIFE: JUSTICES: TIME FOR PROVISION 
OF REASONS 


Padley v. Padley 
Lord Merriman, P., and Pearce, J. 13th October, 1953 


Appeal to Divisional Court from the justices for the City of 
Nottingham. 


The merits of the appeal are immaterial to this report ; but 
the justices had asked for guidance on the question whether they 
might wait for an appeal to be set down and become effective 
before stating their reasons for the decision against which the 
appeal was to be made. 

Lorp MERRIMAN, P., referring to the question raised by the 
justices, said that from a strictly technical point of view it would 
be wrong to defer stating the reasons because the rule governing 
appeals from justices under the matrimonial code provided that at 
the time of setting down the appellant must file the notice of appeal, 
the notes of the evidence supplied by the justices, and the 
statement of their reasons. From that it followed, as a matter of 
course, that the rule could not be complied with if justices withheld 
their reasons until the case was set down. There was also a good 
business reason for obtaining at the earliest possible moment from 
justices not only the notes of the evidence but also the reasons for 
their decision. Some legal aid committees, when asked to give a 
certificate to an appellant from a decision under the Summary 
Jurisdiction (Married Women) code preferred, in the first instance, 
to give a limited certificate to enable the appellant to take up the 
notes of evidence and the statement of reasons, so that the 
committee could then consider for themselves whether there was 
any likelihood of the appeal being successful, and many people 
took the view that it would be a good thing if that practice were 
more frequently followed ; but it could not be followed at all if 
justices were to refuse to give their reasons until the appeal had 
become effective. 

PEARCE, J., concurring, said that quite apart from the technical 
rule it really was not satisfactory to compel a would-be appellant 
to incur the expense of starting an appeal before he could obtain 
the notes and reasons, which alone would show him whether there 
was the faintest prospect of success. To do so would merely 
be to multiply the number of hopeless appeals, for once an appeal 
was launched, even if it later appeared to have little hope of 
success, it tended to go forward of its own momentum. As so 
many of the appeals in that court had legal aid that was a matter 
of which one must take particular note. 

APPEARANCES: R. L. Bayne-Powell (Gibson & Weldon, for 
Crockford & Anderson, Nottingham); K. Bruce Campbell 
(Sidney C. Elphick, for Clayton, Ellis & Massey, Nottingham). 

(Reported by Joun B, Garpner, Esq., Barrister-at-Law] [3 W.L.R. 834 


HUSBAND AND WIFE: NULLITY: DURESS 
Hv. H 
Karminski, J. 30th October, 1953 
Undefended petition for nullity of marriage. 


The parties went through a ceremony of marriage in Hungary 
in 1949 : immediately thereafter they separated, and the marriage 
was never consummated. The petitioner, the wife, was of good 
Hungarian family, the respondent, a second cousin aged seventeen 
at the date of the ceremony, was a French citizen. The petitioner 
was anxious to escape from Hungary because of her fear for her 
life, liberty and virtue, and she went through the ceremony for 
the purpose of obtaining a French passport. With the help of 
that passport she was able to reach England. Evidence was 
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adduced not only to show that the petitioner believed herself to 
be in real danger, but that other women, similarly frightened, 
had gone through similar ceremonies to escape ; and the evidence 
of two of these women was before the court. The court sought 
the assistance of the Queen’s Proctor in argument. (Cur. adv. 
vult. 

a J., reading his reserved judgment, said that in 
English, as in canon law, the essence of a valid marriage was the 
consent of the contracting parties. The consent must be perfect, 
and fear might vitiate consent. Ayliffe in his Parergon had said 
(at p. 361): ‘‘ Matrimony ought to be contracted with the 
utmost freedom and liberty of consent imaginable, without fear 
of any person whatsoever: for matrimony contracted through 
any menace or impression of fear is null and void ipso jure.”’ 
The general doctrine that fear might negative consent to marriage 
had long been accepted in the courts of this country. There 
appeared, however, to be no reported case where fear or duress 
emanated from any other source than from the respondent or 
his servants or agents, and in the present case it was not suggested 
that the fears of the petitioner derived from any default on the 
side of the respondent, a youth of blameless character. The 
petitioner was desperately anxious to obtain a passport and 
escape ; he (his lordship) had to inquire into the reason why she 
was so anxious to leave. That reason he believed to have been 
fear of the danger which would have imperilled her if she had 
remained in Hungary, and those fears were on the evidence 
reasonably entertained. The fear was of such a kind as to 
negative the petitioner’s consent to the marriage, and since in 
the absence of consent there could be no valid marriage, there 
would be a decree. Decree nisi of nullity. 

APPEARANCES: K. E, Shelley, Q.C., and R. L. Bayne-Powell 
(Woodham Smith, Borradaile & Martin) ; Sir Lionel Heald, Q.C., 
A.-G., and Colin Duncan (Treasury Solicitor). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 849 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: COMMITTING JUSTICE SITTING AS 
DEPUTY CHAIRMAN: PREVENTIVE DETENTION 
R. v. Powell 


Lord Goddard, C.J., Havers and Glyn-Jones, JJ. 
28th October, 1953 


Application for leave to appeal against sentence. 

The applicant, who was thirty-eight years of age and had five 
previous convictions, pleaded guilty to larceny and carrying an 
offensive weapon and was sentenced to five years’ and two 
months’ imprisonment, to run concurrently. The ground of his 
application was that the deputy chairman who sentenced him 
was also the chairman of the examining justices who committed 
him. 

Lorp Gopparb, C.J., said that there was no reason in law 
why the chairman of committing magistrates, who happened to 
be chairman or deputy chairman of quarter sessions, should not 
sit, though it was not altogether desirable, and it would be better 
to arrange the trial in another court. It appeared that the 
deputy chairman would have given preventive detention had he 
not thought that decisions of the court prevented him from 
doing so. The applicant had a bad record and it was just the 
sort of case for which preventive detention was intended. The 
court had indeed said that preventive detention should be kept 
for habitual criminals and not inflicted on everyone who had the 
statutory three convictions. That did not mean that the sentence 
should be reserved for habitual criminals within the meaning of 
the Prevention of Crimes Act, 1908. The court did not intend 
to put any limit on the provisions made by Parliament. The 
sentence ought to be kept for men who had shown by their 
conduct and previous history that they could not be trusted to 
abstain from crime, though they might have spells of honest 
work between convictions. Application refused. 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


CRIMINAL LAW: CONSPIRACY: PUBLIC MISCHIEF: 


SEPARATE SUMMING-UP AND VERDICT AGAINST EACH 
DEFENDANT 


R. v. Newland and Others 
Lord Goddard, C.J., Sellers and Havers, JJ. 


Appeals against convictions. 
The appellants were convicted of conspiring to effect a public 
mischief and the particulars alleged that they conspired together 


{1 W.LR. 1351 


19th October, 1953 
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by fraudulent means to obtain and by dishonest devices to 
distribute to the home market for eventual supply within the 
United Kingdom decorated domestic pottery which was not by 
reason of the Domestic Pottery (Manufacture and Supply) Order, 
1947, or under any licence granted by the Board of Trade, 
available for such supply, whereby the pottery was not available 
for sale for currency other than that of the United Kingdom. 
[hey appealed, first, on the ground that a charge of conspiracy 
to effect a public mischief was a crime not known to the law, or 
alternatively that the particulars of offence did not support a 
charge known to the law; secondly, that the judge had been 
wrong in the procedure he adopted during the three-day 
summing-up by permitting the jury to disperse at night, when 
his method had been to deal separately with each appellant and 
take an immediate verdict after having dealt with him, without 
waiting to take all the verdicts at the end of the summing-up. 
Lorp Gopparp, C.J., said that the object of the Domestic 
Pottery Orders was to ensure that a desirable and valuable form 
of export should be confined to the export market and so obtain 
foreign exchange. Parliament must be taken to have approved 
the order, which applied in terms only to manufacturers and 
persons holding export certificates; but it was plain that, if 
such goods obtained on false representations of intention to 
export were sold with impunity at home, the scheme would 
break down, the intention of Parliament would be defeated and 
serious prejudice would be caused to honest traders. It was 
first argued that the charge of conspiracy to effect a public 
mischief was a crime not known to the law, but FP. v. Brailsford 
{1905} 2 IX.B. 730 and other cases showed the contrary, though the 
courts should approach the consideration of such an offence with 


SURVEY OF 


HOUSE OF. LORDS 
A. PROGRESS OF BILLS 

Read First Time :— 

National Art Collections Bill [H.L.] i4th November. 

To amend the law relating to the National Gallery and the 
Tate Gallery ; and for purposes in connection therewith. 

Protection of Birds Bill [H.L.] [3rd November. 

‘To amend the law relating to the protection of birds. 

Statute Law Revision Bill [H.L.] [5th November. 

For further promoting the revision of the Statute Law by 
repealing enactments which have ceased to be in force or have 
become unnecessary and by correcting certain errors in the First 
Schedule to the Statute Law Revision Act, 1950, and for 
facilitating the publication of Revised Editions of the Statutes. 

B. DEBATES 
THE APPELLATE COMMITTEE 

In moving the appointment of the Appellate Committee to 
hear appeals to the House of Lords, the Lorp CHANCELLOR 
stressed that he would not like this annual event to be taken as 
a matter of course, and that it would be a great relief if the House 
could resume sitting for ordinary business at 4 p.m., as it used 
to do, instead of at 2.30 p.m., since at present the Lords of 
Appeal could take no part in the ordinary business of the House 
and the Lord Chancellor himself had great difficulty in attending 
to its judicial business. The LEADER OF THE HoUuSE suggested 
that members should be sounded on the question by the 
respective party leaders, who would then report to the House on 
the time at which members preferred to sit. Viscounr SIMON 
traced the origin of the change back to the wartime blackout, 
when members wished to return home early, and recalled that 
Lord Halsbury and his successors had presided in both appeals 
and legislative business. He did not despair of the time arriving 
when, after the consultations referred to, it would be felt right 
to restore the ancient practice. The motion was agreed to. 

[4th November. 


OF COMMONS 


BiLLs 


HOUSE 
PROGRESS OF 
Kead First Time : 

Air Corporations Bill [H.C.] [4th November. 
To increase the borrowing powers of the British Overseas 
Airways Corporation and the British European Airways Corpora- 
tion; to make provision for the payment of pension benefits in 
respect of the service of members of those corporations ; and to 


SOLICITORS’ 


JOURNAL [Vol. 97] 783 


caution, as otherwise judges might declare new offences, which 
was the business of the Legislature. Nobody had ever attempted 
to define what might or might not be a public mischief, but many 
acts which, if done by an individual, were not indictable or 
actionable, became so if done by persons combining in a 
conspiracy ; see Quinn v. Leathem (1901) A.C. 495 and many other 
cases. It was plain that, if persons combined together to procure 
goods for the home market by false representation and fraudulent 
documents when statutory orders provided that the goods should 
be for export, they were using unlawful means to effect the end 
in view. In upholding the convictions, the court was creating 
no new offence ; the charges sufficiently supported the common 
law misdemeanour of conspiracy. The right approach to cases of 
public mischief was to regard them as part of the law of 
conspiracy, and ?. v. Manley {1933} 1 K.B. 529, in which a single 
person was concerned, must be regarded as of doubtful authority. 
On the second ground of appeal there could be no objection in 
law to the course taken by the judge in his summing-up. It 
was unusual, but so was the case; it had taken six weeks, and to 
have thrown the whole case at the jury would not have been in 
the interests of the defendants or of justice. Nor were the jury 
improperly allowed to separate after they had been enclosed at 
the end of the summing-up ; after each summing-up and verdict 
the case was still part heard against the rest, and so long as it 
remained part heard there was no objection to the course taken, 
Appeals dismissed. 

APPEARANCES: Ashe Lincoln, Q.C., and Kk. Richardson 
(Randolph & Dean; Freeborough & Co.); EE. Sachs, OC, 
N, Faulks and D. C,-H. Hirst (Solicitor, Board of Trade). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 826 
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amend the law with respect to the limitation of actions and other 
proceedings against those corporations or their servants or 
agents. 

Cotton Bill [H.C.] [4th November. 

To modify the functions of the Raw Cotton Commission, to 
repeal the monopoly provisions of the Cotton (Centralised 
Buying) Act, 1947, and to make consequential provision as 
respects members, officers, servants and agents of the Commission ; 
to make provision for enabling the Commission to be wound up 
and dissolved ; and for purposes connected with the matters 
aforesaid. 

Currency and Bank Notes Bill [H.C.] 5th November. 

To amend the law with respect to the issue and recall of bank 
notes by the Bank of England. 

Expiring Laws Continuance Bill [H.C.] 

To continue certain expiring laws. 

Judges’ Remuneration Bill [H.C.] [4th November. 

To increase the salaries attached to certain high judicial offices 
and to regulate the payments to be made to Judges of the High 
Court of England in respect of their expenses when acting undet 
commissions of assize and other commissions. 

Navy, Army and Air Force Reserves Bill [H.C.] 

[4th November. 

To make further provision for the liability to be recalled to 
service of certain persons who have served in the armed forces 
of the Crown; and for purposes connected with the matters 
aforesaid. 

Post Office and Telegraph (Money) Bill [H.C.| 

tth November. 

To provide for raising further money for the development ot 
the postal, telegraphic and telephonic systems and of any othiet 
business of the Post Office; and for purposes connected with 
that matter. 

Public Works Loans Bill [H.C.] {th November. 

To grant money for the purpose of certain local loans out of 
the Local Loans Fund. 

Regency Bill [H.C.] 

To provide that, in the event of a Regency becoming necessary 
under the Regency Act, 1937, His Royal Highness the Duke of 
Edinburgh shall in certain circumstances be the Kegent, to 
provide that the heir apparent or heir presumptive to the Throne 
shall be deemed for the purposes of that Act to be of full age i 
he or she has attained the age of eighteen years, to add Tler 
Majesty Queen Elizabeth the Queen Mother to the persons to 
whom royal functions may be delegated as Counsellors of State, 
and for purposes connected with the matters aforesaid, 


[4th November. 


(5th November. 
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Aden Protectorate (Amendment) Order, 1953. (S.I. 1953 
No. 1563.) 
Arbitration (Foreign Awards) No. 1 Order, 1953. ($.1. 1953 
No. 1555.) 
British Guiana (Constitution) (Amendment) (No. 2) Order in 


(S.1. 1953 No. 1564.) 
(Amendment) 


Council, 1953. 

Coal Distribution (Restriction) 
(S.I. 1953 No. 1585.) 

Coal Industry (Workmen’s Compensation Liabilities) (Compensa- 
tion Trusts) Order, 1953. (S.1. 1953 No. 1556.) 6d. 

Collision Regulations (Ships and Seaplanes on the Water) and 
Signals of Distress (Ships) Order, 1953. (5.1. 1953 No. 1557.) 
Sd. 

Control of Explosives Order, 1953. 

Control of Stone, Slag and Lime 
(S.1. 1953 No. 1586.) 

Defence Regulations (No. 10) Order, 1953.  (S.1. 1953 No. 1567.) 

Defence Kegulations (No. 11) Order, 1953.  (S.1. 1953 No. 1568.) 

Dennyloanhead-Kincardine-Kirkcaldy-St. Andrews Trunk Road 


Direction, 1953. 


(S.1. 1953 No. 1598.) 5d. 
(Revocation) Order, 1953. 


(KKenlygreen and Pitmilly Diversions) Order, 1953. (S.1. 1953 
No. 1594.) 
Food (Conditions of Sale) (Kkevocation) Order, 1953. (S.I. 1953 


No. 15838.) 
Gold Coast (Constitution) (Amendment) Order in Council, 1953. 
(S.I. 1953 No. 1565.) 
Great Ouse River Board Area (Eels and Elvers) Order, 1953. 
(S.1. 1953 No. 1603.) 
Iron and Steel Prices (No. 6) Order, 1953. (S.1. 1953 No. 1590.) 
3. (S41. 1953 No. 1577.) 
3. (S.1. 1953 No. 1596.) 


Isle of Wight Water Board Order, 

Kent Kiver Board Transfer Order, 
Od. 

Maentwrog - Bettws-y-Coed - East of Conway Trunk Koad 


195 
195 


(Llanrwst By-Pass and Other Diversions) Order, 1953. (5.1. 
1953 No. 1597.) 5d. 
Mechanical Lighters Kegulations, 1953. (S.1. 1953 No. 1376.) 


5d. 

Merchant Shipping (Load Line Convention) (Costa Kica) Order, 
1953. (S.1. 1953 No. 1558.) 

Merchant Shipping (Safety Convention Countries) 
(No. 2) Order, 1953. (S.I. 1953 No. 1559.) 


(Various) 
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Dvaft National Service Act, 1948 (Duration) Order, 1953. 
Nigeria (Constitution) (Amendment) (No. 2) Order in Council, 


1953. (S.1. 1953 No. 1566.) 

Road Vehicles (Excise Duties and Licences) Order, 1953. (S.1. 
1953 No. 1560.) 5d. 

kkoad Vehicles (Transport Levy) Order, 1953. (S.1. 1953 


No. 1561.) 

Safeguarding of Industries (I:xemption) (No. 8) Order, 1953. 
(S.1. 1953 No. 1574.) 

Stopping up of Highways (County of Southampton) (No. 4 
Order, 1953. (S.1. 1953 No. 1571.) 


Stopping up of Highways (Derbyshire) (No. 4) Order, 1953. 
(S.I. 1953 No. 1572.) 

Stopping up of Highways (Devonshire) (No. 1) Order, 19553. 
(S.I. 1953 No. 1573.) 

Stopping up of Highways (Essex) (No. 4) Order, 1953. (5.1. 
1953 No. 1570.) 

Stopping up of Highways (London) (No. 16) Order, 1953. (S.1. 
1953 No. 1547.) 

Stopping up of Highways (Middlesex) (No. 4) Order, 1953. 
(S.I. 1953 No. 1582.) 

Stopping up of Highways (Somerset) (No. 3) Order, 1953. (5.1. 
1953 No. 1583.) 

Stopping up of Highways (Warwickshire) (No. 6) Order, 1953. 


(S.I. 1953 No. 1584.) 
Sunderland and South Shields Water (Capital Powers) Order, 


1953. (S.I. 1953 No. 1551.) 5d. 
University of St. Andrews (Appointment of Commissioncrs) 
Order, 1953. (S.I. 1953 No. 1562.) 


(S.L. 1953 No. 1589.) 
(SF. 


Waste of Food (Revocation) Order, 1953. 

Welland Kiver Board (Variation of Award) Order, 1953. 
1953 No. 1569.) 

White Fish Authority (Registration of Ketail Merchants and 
lish Friers) Regulations Confirmatory Order, 1953. (5.1. 
1953 No. 1575.) 5d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 letter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Edttor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


ExpikED  TERM—PAYMENT 
INSTALLED BY 
SuUB- TENANT 


and Tenant FOR 


J/.QUIPMEN1I 


Landlord 


LELECTRICAL UNAUTHORISED 


Q. L has obtained judgment against M for possession of a 
dwelling-house subject to the Rent Restrictions Acts. M is an 
electrician, and during his occupation of a part of the house 
(as an unauthorised sub-tenant) he installed electric light and 
power points throughout the house. .W wants to be paid 420 
for the installation. That sum is admitted by L to be the 
approximate cost of the installation, but L maintains that (not 
having been consulted about the installation before it was made) 
he is not liable to pay MW anything and claims it as a landlord’s 
fixture. M/ takes the view that it is not a landlord’s fixture, and 
as it was put in without L’s consent M threatens to remove the 
installation and to have gas replaced throughout the house. 
AM would remove the electrical installation without any appreciable 
damage and would pay for its replacement by gas. 7, the tenant, 
who recently voluntarily removed from the house, is not interested 
in claiming that the installation was a tenant’s fixture and adopts 
the attitude that as he paid nothing for the installation (although 
it benefited T as much as it did .W) either party can claim the 
ownership of it as far as he is concerned. Has the electrical 
installation become a landlord’s fixture ? 

A. The question of landlord's or tenant’s fixture should not, in 
our Opinion, arise in this case because, even if any part of the 
installation were what is called “ tenant’s fixtures ’’ that expres- 
sion merely describes matter which has been affixed by a tenant 
but which may be removed by him, and the right of removal 
must be exercised during the term. Lyde v. Fussell (1830), 
1 B. & Ad. 394, and Meuwx v. Jacobs (1875), L.R. 7 H.L. 481, 
are authorities for the proposition that removable fixtures not 
severed before the expiry of the term vest in the landlord. ‘There 


is, however, some authority to the effect that a tenant retaining 
possession may in some circumstances remove fixtures before 
giving up possession; the mere fact that he is negotiating with 
a successor about their price is not such a circumstance (Barfj 
v. Probyn (1895), 64 L.J.Q.B. 557) ; but if the order for possession 
is a“ long order ’”’ # is conceivable that / might seek to bring 
himself within Weeton v. Woodcock (1840), 7 M. & W. 14, and 
Slough Picture Hall Co. v. Wade (1916), 32 T.L.R. 542, as being, 
till the date for possession, entitled to “‘ consider himself "’ tenant 
In our view this contention should fail, the right of removing 
fixtures not being one of ‘‘ the terms and conditions of the original 
contract of tenancy ”’ (Increase of Rent, etc., Restrictions Act, 
1920, s. 15 (1)), and we would add that in our opinion electric 
wiring and power points are put in as an improvement to the 
freehold and not affixed for the purpose of being better enjoyed 
as chattels (Hellawell v. Eastwood (1851), 6 Exch. 295). Electric 
lamps, however, are removable because they do not become 
fixtures at all (British Economical Lamp Co. v. Empire, Mile 
End, Lid. (1913), 29 T.L.R. 386). 


-ASSIGNMENT OF BUSINESS. AT 
PAYABLE BY INSTALMENTS 


-AVOIDANCE 
-PRICE 


Income Tax 
UNDER-VALUE 

Q. X has for many years carried on a general business. His 
accountant values the stock at £600 and the goodwill at about 
41,200. There are outstanding debts owed by X of £500. 
X wishes to give his business to his son Y, but so that for a 
period of six years he will receive the sum of /2 per week out 
of the business. During this time Yo must not dispose of the 
business. .Y wishes to have the 42 as capital so that he will 
not have to pay income tax on this sum. How can X’s object 
be achieved ? X states that he has drawn /500 out of his bank 
to pay off the outstanding debts. Can X sell his business to } 
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for £624 payable by instalments of £2 per week when the business, 
taking into consideration the goodwill, is worth about £1,800 ? 
If so, how will the consideration on both sides be expressed in 
the deed and on what amounts will stamp duty be paid? Can 
X’s object be achieved in any way by taking Y into partnership ? 
See Encyclopaedia of Forms and Precedents, p. 546, precedent 
No. 15. Can this precedent be adapted—if so, with what 
amendments ? 

A. There is no reason whatever why X should not assign 
the business to his son at an under-value if he wishes to do so 
and equally no reason why the purchase price should not be 
payable by weekly instalments of £2. The only difficulty to 
be met here is that of effectively imposing on the son an 
obligation not to dispose of the business for six years. It may 
be, however, that this could in substance be met by providing 
that if the business was so sold the purchase price should be 
increased to (say) £1,500 and the whole outstanding balance 
thereof become immediately payable. Alternatively the son 
could be taken into partnership generally on the footing of the 
precedent you referred to, but, perhaps, in consideration of a 
premium (see Encylopaedia of Forms and Precedents, p. 549, 
precedent No. 16), which could be payable by weekly instalments. 
3ut it would be necessary for X to take some share in the profits, 
however small, and this sum would be taxable in his hands. On 
the whole we are inclined to think that an assignment on the 
terms suggested above is a less cumbrous procedure. Stamp 
duty will, whether or not the suggested increase of purchase 
price is adopted, be payable upon the full value of the assets 
assigned. 


Power of Attorney—I°XECUTION BY ATTORNEY IN OWN NAME— 
WHETHER SPECIFIC AUTHORITY NECESSARY 

Q. We are acting in the sale of a dwelling-house, and an earlier 
deed, dated in 1951, was executed under the provisions of a 
power of attorney which does not give authority to the attorneys 
to execute deeds in theirown names. The assignment in question 
was executed by the attorneys in this form: John Smith, 
William Smith, Attorneys for the Vendor. The purchaser’s 
solicitors now raise the point that this is not a good execution 
of the deed because under s. 123 of the Law of Property Act, 
1925, an execution to take advantage of the section must be 
“by the authority of the donor of the power,” and they contend 
that this means that the power of attorney must give power 
to the attorneys to execute in their own names. They refer to 
footnote (0) on p. 280 of Halsbury’s Laws of England, 2nd ed., 
vol. 1, which appears to support them, but on the other hand, 
footnote (i) on p. 286 of Williams on Title and the explanation 
of this phrase on p. 698 of vol. 20 of Halsbury’s Statutes, 2nd ed., 
appear to point the other way. 

A, We have given careful consideration to the authorities 
cited and also to Emmet on Title, 13th ed., vol. 1, p. 228, and the 
notes to s. 123 of the Law of Property Act, 1925, in Hood and 
Challis’ Property Acts, 8th ed., p. 234, and in our opinion it is 
unnecessary for the power to contain express authority for the 
donees to sign in their own names and accordingly the execution 
in the present case is valid. We are particularly influenced in 
our opinion by the opening words of s. 123 (1) (“ the donee of a 
power of attorney may, if he thinks fit ...’’), which seem to us to 
indicate that the discretion is with the donee whether he signs 
in his own name or in that of the donor, provided, that is, that 
the act in question is within his authority and he expresses the 
signature to have been made with the donor’s authority. In 
Wilks v. Back (1802), 2 East 142, the signature “ For J.B. (the 
principal) M.W. (the attorney) ’’ was held sufficient. See also 
Re Whitley Partners, Lid. (1886), 32 Ch. D. 337. 

PROVIDING 


Water New Buildings—IixpreNskEs OF 


WatER Act, 1945, s. 37 

Q. A, being the owner of two houses at the end of a row of 
houses in course of erection, has requested the local authority 
to lay a water main to supply his houses and has given an 
undertaking in the form prescribed by the Water Act, 1945, 
which provides that he will pay annually a sum amounting to 
one-eighth of the expense of providing the main until the 
aggregate amount of the water rates payable annually in respect 
of the buildings when erected “and in respect of any other 
premises connected with the said mains,” equals or exceeds 
such sum as aforesaid. To connect up with the existing main 
it was necessary for the corporation to lay a pipe across adjoining 
property, also belonging to A, at his end of the proposed street. 
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When forwarding the undertaking to the corporation, A's 
:olicitors requested the town clerk to confirm that as and when 
the other houses were built and connected to the main dA’s 
liability under the undertaking would be correspondingly reduced. 
The town clerk states that when the main is extended to supply 
the other houses this extension will form a separate main and 
any other houses supplied do not, in his opinion, come within the 
meaning of the words in s. 37 of the Act as ‘‘ any other premises 
connected with the said mains.” In fact, of course, the main 
will merely be an extension of the existing one. This interpretation 
of the Act seem to create a hardship where one person bears the 
initial cost of laying a main which may well eventually supply a 
whole housing estate. Is the town clerk’s contention considered 
correct and is there any legal authority for it ? 

A. We know of no authority on the point and understand that 
the application of s. 37 in such circumstances is causing con 
siderable difficulty. As proviso (a) to s. 37 refers to the expense 


of “ providing and laying the necessayy mains” and to water 
rates payable in respect of other premises ‘ connected with the 
said mains’”’ we are inclined to think that the town clerk’s 
contention is correct in principle. On the other hand mains 


necessary for two houses may well be smaller and cheaper to 
lay than mains adequate to supply also the other houses. 
Consequently it may be that 4’s obligation is to guarantee only 
one-eighth of a less sum than it is intended to lay out. The 
corporation will not wish to lay a main big enough for two houses 
only and then have to lay others later on the same line. In 
practice such considerations usually enable one to compromise 
in a fair manner. We suggest that there are two alternatives. 
First, if other houses are intended to be erected at once, all 
owners should join in one requisition and apportion the liability 
between themselves. Secondly, if this cannot be done, an 
endeavour should be made to persuade the corporation that a 
main adequate to supply all houses concerned is not necessary 
for two only and so the hability of dA should be materially 
reduced. 


Restriction Srr-oFF OF [excess ReEN1 \GAINS1 
FirE INSURANCE 
Q. In November, 1947, L let Whiteacre to 7 on a ten-year 
lease at a rental of 4150 per annum. In 1951 7 ascertained that 
Whiteacre had been let during 1937-40 at a rental of 470 per 
annum and since then has been paying L rental of this amount 
only. T also reclaimed the alleged excess rent paid by him from 
1947 to 1951 (inclusive), but L only repaid two years’ excess 
(1949-51). The lease contains a covenant that 7 shall insure 
against fire risk and pay all premiums necessary for this purpose 
in the joint names of T and L. T has never carried out this 
covenant. JL has kept the property covered from 1947 to date 
and is claiming reimbursement of the annual premiums from 7, 
who resists the claim on the grounds that he has not received 
repayment of the excess rent for the 1947-49 period. Is 7 
entitled to resist L’s claim, and what are L’s remedies ? 


Rent 
PREMLUMS 


A. T would have to base his claim or counter-claim on the 
Increase of Rent, etc., Restrictions Act, 1920, s. 14 (1), and would 
presumably stress the “ without prejudice to any other method 
of recovery ”’ provision when L sought to rely on the Rent, ete., 
Restrictions Act, 1923, s. 8 (2) (as amended by s. 7 (6) of the 
1938 Act, the amendment relating to period only). In our 
opinion, 7T’s contention could not be accepted because (i) the 
right to recover excess payments is purely a creature of statute 
(before the 1920 Act was passed there could be no such recovery 
at all, payment being due to a mistake of law: Sharp Bros. v. 
Knight [1917] 1 K.B. 771 (C.A.)), and (ii) the 1923 Act, s. 8 (2), 
used the word “ recoverable’’ and the words “ but not after- 
wards,’’ the effect being that whatever method may be sought 
to be applied the right itself, and not merely the remedy, is 
extinguished. If, possibly by reference to the fact that s. 3 (2) 
of the 1920 Act (notices of increase) uses the expression “ dit 
or recoverable,’’ 7 urged that “ recoverable ’’ in s. 8 (2) of the 
1923 Act meant “ by instituting legal proceedings ”’ only, the 
answer is that limitation can be pleaded against a counter 
claim or set-off ; this was so under the Limitation Act, 1623 (see 
Remington v. Stevens (1747), 2 Stra. 1271; Smith v. Betty {1903 
2 K.B. 317 and cases cited), while the Limitation Act, 1939, 
s. 28, makes, for the purposes of that Act, any claim by way of 
set-off or counter-claim a “ separate action.’’ ‘‘ For the purposes 
of this Act ’’ might be used as the basis of an argument by 7 
L’s answer to that point would be that s. 28 is purely 
declaratory, and it is the underlying reasoning that matters. 
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NOTES AND NEWS 


Miscellaneous 
DEVELOPMENT PLANS 


BURTON UPON TRENT DEVELOPMENT PLAN 

On 23rd October, 1953, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. <A certified copy of the plan as approved by the 
Minister has been deposited at the Town Hall, Burton upon 
Trent. The copy of the plan so deposited will be open for 
inspection free of charge by all persons interested between the 
hours of 9 a.m. and 5 p.m. on weekdays except Saturdays, and 
between 9 a.m. and 12 noon on Saturdays. The plan became 
operative as from 3rd November, 1953, but if any person 
aggrieved by the plan desires to question the validity thereof or 
of any provisions contained therein on the ground that it is not 
within the powers of the Town and Country Planning Act, 1947, 
or on the ground that any requirement of the Act or any regula- 
tion made thereunder has not been complied with in relation to 


the approval of the plan, he may, within six weeks from 
3rd November, 1953, make application to the High Court. 
CAERNARVONSHIRE DEVELOPMENT PLAN 
The above development plan was on 31st October, 1953, 


submitted to the Minister of Housing and Local Government for 
approval. The plan relates to land situate within the County of 
Caernarvon and comprises land within the undermentioned 
districts. <A certified copy of the plan as submitted for approval 
has been deposited for public inspection at the County Offices, 
Caernarvon. Certified copies or extracts of the plan so far as it 
relates to the undermentioned districts have also been deposited 
for public inspection at the places mentioned below. The copies 
or extracts of the plan so deposited are available for inspection 
free cf charge by all persons interested at the places mentioned 
below between the hours of 9 a.m. and 5 p.m. on ordinary week- 
days and from 9 a.m. till noon on Saturdays, except that, in 
the case of the Urban District of Betwsycoed, the hours shall be 
9 a.m. to 4.30 p.m. on ordinary weekdays and from 9 a.m. till 
noon on Saturdays. Any objection or representation with 
reference to the plan may be sent in writing to the Under 
Secretary, Welsh Office, Ministry of Housing and Local Govern- 
ment, Cathays Park, Cardiff, before 31st December, 1953, and 
any such objection or representation should state the grounds 
on which it is made. Persons making an objection or representa- 
tion may register their names and addresses with the Caernarvon- 
shire County Council and will then be entitled to receive notice 
of the eventual approval of the plan. 


District and certified copies ov extracts of the 
Development Plan deposited at 
Borough of Bangor—Town Clerk’s Office, 123 High Street, 
Bangor. 
Borough of Caernarvon 
Caernarvon. ; 
Borough of Conway——Town Clerk’s Office, Bodlondeb, Conway. 
Borough of Pwllheli—Town Clerk’s Office, Town Hall, Pwllheli. 
Urban District of Bethesda—Council Offices, Bethesda. 
Urban District of Betwsycoed—Council Offices, Betwsycoed. 
Urban District of Criccieth—Council Offices, Criccieth. 
Urban District of Llandudno—Town Hall, Llandudno. 
Urban District of Llanfairfechan—Council Offices, Llanfairfechan. 
Urban District of Penmaenmawr—Council Offices, Penmaenmawr. 
Urban District of Portmadoc—Town Hall, Portmadoc. 
Rural District of Gwyrfai—Cwellyn, Caernarvon. 
Rural District of Lleyn—Metro Buildings, Pwllheli. 
Rural District of Ogwen—Tanyfynwent Offices, Bangor. 
Rural District of Nant Conway—Plas Iolyn, Station Road, 
Llanrwst. 


Town Clerk’s Office, Briggs Chambers, 


West SussEX (NORTHERN SECTION) DEVELOPMENT PLAN 
On sth October, 1953, the Minister of Housing and Local 
Government approved, with modifications, the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the Area Planning Office, 
Strathmore House, Brighton Road, Horsham, and certified copies 
of or extracts from the plan so far as it relates to the under- 
mentioned districts have also been deposited at the places 
mentioned below :— 





Horsham Urban District—Council Offices, Horsham Park, 
Horsham. 


Chanctonbury Rural District—Council Offices, Storrington. 

Horsham Rural District—Comewell House, North Street, 
Horsham. 

Midhurst Rural District—Council Offices, Midhurst. 

Petworth Rural District—Council Offices, Petworth. 


The copies or extracts of the plan so deposited will be open for 
inspection free of charge by all persons interested on weekdays 
between the hours of 10 a.m. and 4 p.m. (Saturdays 10 a.m. and 
12 noon). The plan became operative as from 15th October, 
1953, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within 
six weeks from 15th October, 1953, make application to the 
High Court. 


Wills and Bequests 
Mr. IT. H. Bishop, solicitor, of Derby, left £23,180 (£13,284 net), 


OBITUARY 
Mr. T. C. EDMUNDS 
One of the oldest working solicitors’ managing clerks in the 
country, Mr. Thomas Charles Edmunds, since 1903 managing 
clerk to Messrs. Rowland and Hutchinson and Messrs. Wilberforce, 
Jackson and Co., solicitors, of Croydon, died on 16th October, 
on the eve of his seventy-seventh birthday. 
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